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U.S. Customs Service 


General Notices 


DEPARTMENT OF THE TREASURY, 
OFFICE OF THE COMMISSIONER OF CUSTOMS, 
Washington, DC, January 16, 1996. 
The following documents of the United States Customs. Service, 
Office of Regulations and Rulings, have been determined to be of suffi- 
cient interest to the public and U.S. Customs Service field offices to 
merit publication in the Customs BULLETIN. 
STUART P SEIDEL, 
Assistant Commissioner, 
Office of Regulations and Rulings. 


WITHDRAWAL OF PROPOSED REVOCATION OF CUSTOMS 
RULING LETTER RELATING TO TARIFF CLASSIFICATION OF 
AN ALCOHOLIC BEVERAGE 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of withdrawal of proposed revocation of tariff classifi- 
cation ruling letter. 


SUMMARY: This notice advises interested parties that Customs is 
withdrawing its proposal to revoke a ruling letter concerning the tariff 
classification of an alcoholic beverage. Notice of the proposed revoca- 
tion was published on November 29, 1995, in the CUSTOMS BULLETIN, 
pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as amended 
by section 623 of Title VI (Customs Modernization) of the North Ameri- 
can Free Trade Agreement Implementation Act Pub. L. 103-182, 107 
Stat. 2057, 2186 (1993). 


EFFECTIVE DATE: January 31, 1996. 


FOR FURTHER INFORMATION CONTACT: Ann Segura Minardi, 
Food and Chemicals Branch, Office of Regulations and Rulings, (202) 
482-6938. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
Pursuant to section 625, Tariff Act of 1930 (19 U.S.C. 1625), as 
amended by section 623 of Title VI (Customs Modernization) of the 
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North American Free Trade Agreement Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), on November 29, 1995, Customs 
published a notice in the CusToMS BULLETIN, Volume 29, Number 48, 
proposing to revoke New York Ruling Letter (NYRL) 801453, issued 
September 12, 1994, which classified an alcoholic beverage in subhead- 
ing 2204.21.5045, of the Harmonized Tariff Schedule of the United 
States Annotated. Comments were received in response to this notice. 
At this time, we have determined that the alcoholic beverage at issue 
should continue to be classified in accordance with NYRL 801453. 
Therefore, this notice advises interested parties that Customs is with- 
drawing its proposal to revoke NYRL 801453. 


Dated: January 16, 1996. 


JOHN B. ELKINS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 





REVOCATION OF RULING LETTER RELATING TO 
TARIFF CLASSIFICATION OF CUTICLE NIPPERS 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of revocation of tariff classification ruling letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act 1930 (19 U.S.C. 
1625(c)(1)), as amended by section 623 of Title VI (Customs Moderniza- 
tion) at the North American Free Trade Agreement Implementation 
Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises interested par- 
ties that Customs is revoking a ruling relating to the tariff classification 
of cuticle nippers. These articles are hand-held devices with curved han- 
dles and small cutting jaws and designed for cuticle cutting. Notice at 
the proposed modification was published on November 29, 1995, in the 
CUSTOMS BULLETIN. 


EFFECTIVE DATE: Merchandise entered or withdrawn from ware- 
house for consumption on or after April 1, 1996. 


FOR FURTHER INFORMATION CONTACT: James A. Seal, Tariff 
Classification Appeals Division (202) 482-7030. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 
On November 29, 1995, Customs published a notice in the Customs 
BULLETIN, Volume 29, Number 48, proposing to revoke NY 808249, 
dated April 21, 1995, which classified the cuticle nippers as manicure or 
pedicure instruments, in subheading 8214.20.30, Harmonized Tariff 
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Schedule of the United States (HTSUS). No comments were received in 
response to this notice. Pursuant to section 625(c)(1), Tariff Act at 1930 
(19 U.S.C. 1625(c)(1)), as amended by section 623 of Title VI (Customs 
Modernization) of the North American Free Trade Agreement Imple- 
mentation Act (Pub. L. 103-182, 107 Stat. 2057), this notice advises 
interested parties that Customs is revoking NY 808249 to reflect the 
proper classification of cuticle nippers in subheading 8214.90.90, 
HTSUS, as other articles of cutlery. HQ 958067 revoking NY 808249 is 
set forth as the Attachment to this document 

Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) 
does not constitute a change of practice or position in accordance with 
section 177.10(c)(1), Customs Regulations (19 CFR 177.10(c)(1)). 


Dated: January 4, 1996. 


THOMAS L. LOBRED, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachment] 


[ATTACHMENT ] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 4, 1996. 


CLA-2 RR:TC: MM 958067 JAS 
Category: Classification 


Tariff No. 8214.90.90 
THOMAS P. ONDECK, Esq. 


BAKER & MCKENZIE 
815 Connecticut Avenue, N.W. 
Washington, DC 20006-4078 


Re: NY 808249 Revoked; hand-held instrument with curved handles and short cutting 
blades for trimming cuticles; articles of cutlery; manicure or pedicure instruments, 
subheading 8214.20.30. 


DEAR MR. ONDECK: 

In NY 808249, dated April 21, 1995, the Area Director of Customs, New York Seaport, 
held that certain cuticle nippers from Italy were classifiable in subheading 8214.20.30, 
Harmonized Tariff Schedule of the United States (HTSUS), as cuticle or cornknives, 
cuticle pushers, nail files, nailcleaners, nail nippers and clippers, all the foregoing used for 
manicure or pedicure purposes. 

Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 1625(c)(1)), as amended by 
section 623 of Title VI (Customs Modernization) of the North American Free Trade Agree- 
ment Implementation Act, Pub. L. 103-182, 107 Stat. 2057, 2186 (1993), notice of the pro- 
posed revocation of NY 808249 was published on November 29, 1995, in the Customs 
BULLETIN, Volume 29, Number 48. 


Facts: 


As described in NY 808249, the article in question is a hand-held device, 4 inches long, 
with curved handles and a bar spring that returns the cutting jaws to an open position. In 
both half-jaw and full-jaw configuration, the jaws are ¥ inch long while the actual cutting 
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edges are “inch long and are angled and convex. The designation on the package is full-jaw 
and half-jaw Cuticle Nippers. On the reverse, the user is cautioned against using the nip- 
pers for cutting and clipping nails. 

You maintain the cuticle nippers cannot be classified in subheading 8214.20.30 because 
the articles considered to be manicure or pedicure instruments under that subheading are 
listed eo nomine, by name. Cuticle nippers are not among the instruments listed. You cite 
various court cases under the HTSUS predecessor tariff code, the Tariff Schedules of the 
United States (TSUS), for the proposition that an eo nomine provision includes only the 
items enumerated in that provision. In addition, you maintain that a superior heading 
encompassing manicure or pedicure sets and instruments cannot be enlarged by the lan- 
guage of inferior subheading 8214.20.30 to include cuticle nippers. You conclude that the 
provision for other articles of cutlery, in subheading 8214.90.90, represents the proper 
classification. 

The provisions under consideration are as follows. 


8214 Other articles of cutlery (for example, hair clippers, butchers’ or 
kitchen cleavers, chopping or mincing knives, paper knives); manicure 
~ =r sets and instruments (including nail if les); base metal parts 
thereo: 

8214.20 Manicure or pedicure sets and instruments (including nail files), 

and parts thereof: 

8214.20.30 Cuticle or cornknives, cuticle pushers, nail files, nailcleaners, 
nail nippers and clippers, all the foregoing used for manicure 
or pedicure purposes, and parts thereof * * * 7.2 percent 

8214.90 Other 

8214.90.90 Other (including parts) * * * 1.9 cents each +4.3 percent 


Issue: 
Whether cuticle nippers are manicure or pedicure instruments for tariff purposes. 


Law and Analysis: 


Merchandise is classifiable under the Harmonized Tariff Schedule of the United States 
(HTSUS) in accordance with the General Rules of Interpretation (GRIs). GRI 1 states in 
part that for legal purposes, classification shall be determined according to the terms of the 
headings and any relative section or chapter notes, and provided the headings or notes do 
not require otherwise, according to GRIs 2 through 6. 

The Harmonized Commodity Description And Coding System Explanatory 
Notes (ENs) constitute the official interpretation of the Harmonized System. While not 
legally binding on the contracting parties, and therefore not dispositive, the ENs providea 
commentary on the scope of each heading of the Harmonized System and are thus useful in 
ascertaining the classification of merchandise under the System. Customs believes the 
ENs should always be consulted. See T.D. 89-80, 54 Fed. Reg. 35127, 35128 (Aug. 23, 1989). 

The scope of subheading 8214.20.30 is best determined by applying the rule of statutory 
construction that the expression of one or two things implies the exclusion of all others. 
That is, in subheading 8214.20.30 the absence of words “and the like,” “among others” or 
similar indications that the named exemplars are not intended to be exclusive, is an indica- 
tion that the provision should be interpreted to exclude other articles not officially named. 
For this reason, cuticle nippers are not regarded as manicure or pedicure instruments 
under this provision. 


Holding: 


Under the authority of: GRI 1, half-jaw and full-jaw cuticle nippers, as described, are pro- 
vided for in heading 8214. They are classifiable in subheading 8214.90.90, HTSUS. 


Effect on Other Rulings: 


NY 808249, dated April 21, 1995, is hereby revoked. In accordance with 19 U.S.C. 
1625(c)(1), this ruling will become effective 60 days after its publication in the CUSTOMS 
BULLETIN. Publication of rulings or decisions pursuant to 19 U.S.C. 1625(c)(1) does not 
constitute a change of practice or position in accordance with section 177.10(c)(1), Cus- 
toms Regulations (19 CFR 177.10(c)(1)). 

THOMAS L. LOBRED, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 
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PROPOSED MODIFICATION OF CUSTOMS RULING 
RELATING TO COUNTRY OF ORIGIN MARKING OF WIRE ROD 


AGENCY: U.S. Customs Service, Department of the Treasury. 


ACTION: Notice of proposed modification of country of origin marking 
letter. 


SUMMARY: Pursuant to section 625(c)(1), Tariff Act of 1930 (19 U.S.C. 
1625(c)(1), as amended by section 623 of Title VI (Customs Moderniza- 
tion) of the North American Free Trade Implementation Act, Pub. L. 
103-182, 107 Stat. 2057, 2186 (1993), this notice advises interested par- 
ties that Customs intends to modify a ruling pertaining to country of 
origin marking of wire rod. 


DATE: Comments must be received on or before March 1, 1996. 


ADDRESS: Written comments (preferably in triplicate) are to be 
addressed to U.S. Customs Service, office of Regulations and Rulings, 
1301 Constitution Avenue, N.W,, Franklin Court, 1099 14th Street, 
N.W,, Suite 4000, Washington, DC. 


FOR FURTHER INFORMATION CONTACT: Burton Schlissel, Spe- 
cial Classification and Marking Branch (202) 482-6945. 


SUPPLEMENTARY INFORMATION: 


BACKGROUND 

Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), 
provides that, unless excepted, every article of foreign origin imported 
into the U.S. shall be marked in a conspicuous place as legibly, indelibly, 
and permanently as the nature of the article (or its container) will per- 
mit, in such a manner as to indicate to the ultimate purchaser in the U.S. 
the English name of the country of origin of the article. In United States 
uv. Friedlaender & Co., 27 CCPA 297 at 302, C.A.D. 104 (1940), the court 
stated that “Congress intended that the ultimate purchaser should be 
able to know by an inspection of the marking on the imported goods the 
country of origin of which the good is the product. The evident purpose 
is to mark the goods so that at the time of purchase the ultimate pur- 
chaser may, by knowing where the goods are produced, be able to buy or 
refuse to buy them, if such marking should influence his will.” 

Part 134, Customs Regulations (Part 134), implements the country of 
origin marking requirements and exception of 19 U.S.C. 1304. Section 
134.33, Customs Regulations, (19 CFR 134.33), known as the “J-list”, 
specifies certain classes of articles which are excepted from individual 
country of origin marking pursuant to section 304(a)(3)(J), Tariff Act of 
1930, as amended (19 U.S.C. 1304(a)(3)(J)). Among the classes of 
articles enumerated under 19 CFR 134.33 are “Metal bars, except con- 
crete reinforcement bars; billets, blocks, blooms; ingots; pigs; plates; 
sheets, except galvanized sheets; shafting; slabs; and metal in similar 
forms.” 





CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 4/5, JANUARY 31, 1996 


In Headquarters Ruling Letter (HRL) 558831 dated January 31, 
1995, Attachment “A”, we found that wire rod falls within the class of 
articles which include “Metal bars, except concrete reinforcement bars 
* * *” specified on the “J-list.” As a result of this finding, we held that the 
importer of wire rod to be repacked into new containers after leaving 
Customs custody was required to comply with the certification require- 
ments of section 134.25, Customs Regulations (19 CFR 134.25), which 
applies to repacked “J-list’” articles and articles incapable of being 
marked. In an earlier ruling, HRL 723721 dated January 17, 1984, we 
found that while wire (except barbed wire) was a “J-list article”, wire 
rod was officially and separately defined (under the Tariff Schedules of 
the United States (TSUS), predecessor to the Harmonized Tariff Sched- 
ule of the United States (HTSUS)). Therefore, we held in HRL 732781 
that wire nod was not on the “J-list.” We note that under HTSUS, wire 
rod is classified under headings 7213 through 7215, while wire is sepa- 
rately classified under heading 7217. 

Accordingly, after reconsideration of our determination in HRL 
558831, we now find that wire rod is not on the “J-list.” Therefore, Cus- 
toms intends to modify HRL 558831 to reflect that wire rod is not on the 
“‘J-list” (19 CFR 134.33), and that the certification requirements of 19 
CFR 134.25 are not applicable to wire rod, which is capable of being 
marked. However, we also find that the importer of wire rod which will 
be repacked is subject to the certification requirements of 19 CFR 
134.26. Before taking this action, consideration will be given to any 
written comments timely received. The proposed ruling modifying 
HRL 558831 is set forth in Attachment B to this document. 


Claims for detrimental reliance under section 177.9, Customs Regu- 
lations (19 CFR 177.9), will not be entertained for actions occurring on 
or before the due date of publication of this notice. 


Dated: January 11, 1996. 


SANDRA L. GETHERS, 
(for John Durant, Director, 
Tariff Classification Appeals Division.) 


[Attachments] 
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[ATTACHMENT A] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC, January 31, 1995. 
MAR 2-05 CO:R:C:S 558831 BLS 


Category: Marking 
FREDERICK P. WAITE, ESQ. 


POPHAIM HAIK 
655 Fifteenth Street, N.W. 
Washington, DC 20005-5701 


Re: Country of origin marking; steel rod; steel wire; substantial transformation; Superior 
Wire; 19 CFR 134.25; 19 CFR 134.26; J-list; essential character; Article 509. 
DEAR Mk. WAITE: 

This isin reference to your letters dated October 14 and November 23, 1994, on behalf of 
the American Wire Producers Association and four of its members, requesting a ruling 
regarding the country of origin marking requirements in connection with imported wire 
rod. 

Facts: 


The four U.S. processors of wire rod from Canada and other countries, purchase the wire 
rod in most cases on a duty-paid basis, from the importer of record, which also may be the 
exporter, or a subsidiary thereof, or a trading company. At other times the processor may 
act as the importer, entering the merchandise and paying applicable duties and other fees. 
In the U.S., the processor draws the steel rod into wire, repacks it, and then resells the 
product to its customers. In turn, the customers may fabricate the wire into a variety of 
products, including nails, other fasteners, fencing, springs, wire rope and strand, mesh— 
and other items. The drawing process is as follows: 

Bekaert Corporation: 

1) Imported rod (5.5 to 8.0 mm. or 0.215 to 0.315 inch in diameter) is chemically des- 
caled (cleaned) to remove rust and hot-rolled scale. 

2) Imported rod is coated with zinc phosphate and/or borax as a lubricant. 

3) Imported rod is uncoiled. 

4) Imported rod is cold drawn through a series of mechanical dies. 

5) For wire with a diameter of 0.0625 inch or larger, finished wire is coiled into tubu- 
lar carriers or reels. This stage completes the manufacturing process for this wire (i.e., 
diameter of 0.0625 inch or larger). 

5a) For wire with a diameter less than 0.0625 inch, wire is “patented” or heat- 
treated in order to restore completely the original structure of the material. 

6a) Wire is coated with a lubricant. 


7a) Wire is cold drawn through a further series of mechanical dies. 
8a) Finished wire is coiled onto tubular carriers or reels. This stage completes the 
manufacturing process for this wire (diameter less than 0.0625 inch). 
Merit Steel (Division of Leggett & Platt, Inc.) 
1) Imported rod (5.5 to 14.3 mm. or 0.218 to 0.563 inch in diameter) is chemically 
descaled to remove rust and mill scale. 
2) Imported rod is uncoiled; 
3) Imported rod is coated with a lubricant. 
4) Imported rod is cold drawn through a series of mechanical dies to diameters of 1.6 
to 12.7 mm. or 0.063 to 0.500 inch. 
5) Finished wire is cleaned and coiled on tubular carriers. 
6) Coils of finished wire are packaged. 
National-Standard Company: 
WELDING WIRE 
1) Imported rod (5.5 mm or 0.218 inch in diameter) is mechanically descaled or 
cleaned. 
2) Imported rod is cold drawn through a series of mechanical dies to an intermediate 
size (wire diameter of 0.130 inch). 


3) Wire is patented or annealed to restore the original structure and to prepare the 
wire for further processing. 


4) Wire is cleaned and coated with a lubricant. 
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5) Wire is further cold drawn through a series of mechanical dies to its finished size 
(diameter of 0.035, 0.045, or 0.052 inch). 

6) Wire is cleaned. 

7) Wire is copper or bronze coated, or coated with a lubricant. 

8) Wire Is spooled into smaller packages. 


BEAD WIRE 


1) Imported rod (5.5 mm. or 0.218 inch in diameter) is mechanically descaled or 
cleaned. 

2) Imported rod is cold drawn through a series of mechanical dies to an intermediate 
size (wire diameter of 0.130 inch). 

3) Wire is patented or annealed to restore the original structure and to prepare the 
wire for further processing. 

4) Wire is cleaned and coated with a lubricant. 

5) Wire is further cold drawn through a series of mechanical dies to its finished size 
(diameter of 0.038 or 0.072 inch). 

6) Wire is further heat-treated. 

7) Wire is cleaned. 

8) Wire is plated with bronze. 

9) Wire is spooled and packaged. 


Walker Wire & Steel Corporation 
DIRECT DRAWN WIRE 


1) Imported wire is descaled (cleaned) to remove rust and mill scale. 
2) Imported rod is coated with a lubricant. 

3) Imported rod is uncoiled. 

4) Imported rod is cold drawn through a series of mechanical dies. 
3) Finished wire is recoiled on tubular carriers. 

6) Coils of finished wire are packaged. 


DIRECT DRAWN, STRAIGHTENED AND CUT WIRE 


1) Imported rod is descaled (cleaned) to remove rust and mill scale. 
2) Imported rod is coated with a lubricant. 

3) Imported rod is uncoiled. 

4) Imported rod is cold drawn through a series of mechanical dies. 
5) Finished wire is uncoiled and straightened. 

6) Finished wire is cut into lengths. 


SPHEROIDIZE ANNEALED AT FINISHED SIZE 


1) Imported rod is descaled (cleaned) to remove rust and mill scale. 

2) Imported rod is coated with a lubricant. 

3) Imported rod is uncoiled. 

4) Imported rod is cold drawn through a series of mechanical dies. 

5) Finished wire is coiled. 

6) Finished wire is spheroidize annealed (heat treated) in order to restore the origi- 

nal structure of the material, and cleaned. 

7) Finished wire is coated with a lubricant. 

8) Finished wire is coiled and packaged. 
You advise that the U.S. Customs district office in Detroit is of the opinion that Walker Wire 
must comply with the marking notification and certification requirements of sections 
134.25 and 134.26, Customs Regulations (19 CFR 134.25 and 134.26), in connection with 
its purchases of wire rod and processing of such rod into wire. The company has since 
implemented procedures to conform to the district’s request. The three other companies, 
also purchasers of wire rod, have received requests for information from the district 
regarding the processing which occurs in the U.S., and current method of country of origin 
marking on the repacked articles. You believe that these requirements are inapplicable to 
the processors, and request our opinion in this matter. 


Issue: 
1) What an the country of origin marking requirements in connection with the imported 
steel rod and U.S.-processed wire under the fact situations presented? 


2) What are the obligations of the processors of wire rod in connection with the certifica- 
tion requirements set forth under 19 CFR 134.25 and 134.26? 
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Law and Analysis: 


Section 304 of the Tariff Act of 1930 as amended (19 U.S.C. 1304), requires that, unless 
excepted, every article of foreign origin (or its container) imported into the United States 
shall be marked in a conspicuous place as legibly, indelibly, and permanently as the nature 
of the article (or its container) will permit in such manner as to indicate to the ultimate 
purchaser the English name of the country of origin of the article. The regulations imple- 
menting the requirements and exceptions to 19 U.S.C: 1304 are set forth in Part 134, Cus- 
toms Regulations (19 CFR 134). 

Since we are dealing with both NAFTA and non-NAFTA goods, we will meat each class of 
goods separately, as different rules may be applicable in determining who is the ultimate 
purchaser, and in making other determinations pertinent to the application of the marking 
requirements under Part 134. 


Goods of Non-NAFTA Countries (Other than Canada, Mexico, or the U.S.): 


Articles of aclass or kind listed in section 134.33, Customs Regulations (19 CFR 134.33), 
are on the so-called “J-list” and are excepted from individual marking requirements in 
accordance with the provisions of 19 U.S.C. 1304(a)(3)(J). Metal bars, except concrete rein- 
forcement bars; billets, blocks, blooms; ingots; pigs; plates; sheets, except galvanized 
sheets; shafting; slabs; and metal in similar forms, are among the classes of articles which 
are included on the “J-list”. We find that the imported steel rods fall within this class of 
articles. In addition, “Wire, except barbed”, is also on the ‘J-list”. Therefore, neither the 
subject steel rods nor the U.S.-processed wire are required to be individually marked with 
the country of origin. 

However, 19 CFR 134.33 further provides that if articles included on the ‘J-list” are 
imported in containers, the outermost container in which the article ordinarily reaches the 
ultimate purchaser is required to be marked to indicate the origin of its contents. In addi- 
tion, if a “J-list article will be repacked into new containers after leaving Customs custody, 
the importer must certify to Customs that the new container will be marked to indicate the 
country of origin of the contents. See 19 CFR 134.25. The certification procedures, which 
are for the purpose of ensuring that the ultimate purchaser will be advised of the country of 
origin, apply to imported J-list articles processed and repacked after importation unless 
the articles are substantially transformed prior to repacking. Absent a substantial trans- 
formation, the consumer or other recipient of the wire is considered the ultimate pur- 
chaser and must be advised of its country of origin. In this regard, 19 CFR 134.1(d) provides 
that if the manufacturing process is merely a minor one which leaves the identity of the 
article intact, the consumer or user of the article who acquires it after the processing will be 
regarded as the ultimate purchaser. 

Therefore as applied to the instant case, whether the importer/repacker of J-list articles 
is subject to the requirements of 19 CFR 134.25 is dependent upon a determination of the 
identity of the ultimate purchaser, which in turn requires a determination as to whether 
the processing of the wire rod in the US. results in a substantial transformation. 

The test for determining whether a substantial transformation has occurred is whether 
an article emerges from a process with a new name, character and use, different from that 
possessed by the article prior to the processing. See United States v. Gibsen-Thomsen Co., 
27 CCPA 267 (C.A.D. 98). In Superior Wire v. United States, 11 C.1.T. 608, 669 F Supp. 472 
(C.I.T. 1987), aff'd, 867 F.2d 1409 (Fed. Cir. 1989), the court held that the drawing of wire 
rod into wire through a multi-stage process did not constitute a substantial transformation 
of the wire rod, since there was no significant change in use or character of the imported 
material. The court found that while the wire rod and processed wire had different names 
and identities in the industry, they were essentially different stages of the same product. 

We believe that the holding in Superior Wire is controlling as to whether a substantial 
transformation occurs in the drawing of the wire rod with respect to each of the four 
manufacturing processes. This, as in Superior Wire, the wire rod dictates the final form of 
the finished wire, as the basic properties of the wire are predetermined by the wire rod. 
Further, no substantial change in the composition of the wire occurs between the initial 
stage of the wire rod as imported and after processing in the U.S. It is our position that the 
products in final form do not possess a significantly different character or use in compari- 
son to the wire rod imported into the U.S. Accordingly, we find that the drawing and other 
processing of the wire rod in the U.S. in each of the four scenarios does not result in a sub- 
stantial transformation of the imported product. Therefore, for wire rod purchased froma 
non-NAFTA country, the “ultimate purchaser” will be considered to be the consumer of the 
wire, who purchases it from the U.S. processor of the wire rod, and subsequently fabricates 
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the product into nails and other fasteners, and other products. This person is the last per- 
son in the U.S. who will receive the wire rod in essentially the same form in which it was 
imported. 

In summary, although the wire rod and wire are excepted from individual marking 
requirements, the outermost container in which the finished article (wire) reaches the 
ultimate purchaser must be marked to indicate the origin ofits contents. The certification 
requirements under 19 CFR 134.25 are applicable only to an importer of the goods. Thus, a 
processor of the wire rod into wire must certify to Customs that is will properly mark the 
re-packaged wire only when this person is also the importer. Section 134.25 also requires, 
however, that the importer notify any subsequent purchaser or repacker in writing at the 
time of sale, of the marking requirements. 


Good of a NAFTA Country: 


The country of origin marking requirement for a “good. of a NAFTA country” are deter- 
mined in accordance with Annex 311 of the North American Free Trade Agreement 
(“NAFTA”), as implemented by section 207 of the North American Free Trade Agreement 
Implementation Act (Pub. L. 103-82, 107 Stat. 2057) (December 8, 1993) and the interim 
amendments to the Customs Regulations published as T.D. 94-4 (59 Fed. Reg. 109, Janu- 
ary 3, 1994) with corrections (59 Fed. Reg. 5082, February 3, 1994) and T.D. 94~—1 (59 Fed. 
Reg. 69460, December 30, 1993). These interim amendments took effect on January 1, 
1994, to coincide with the effective date of the NAFTA. The Marking Rules used for deter- 
mining whether a good is a good of a NAFTA country are contained in T.D. 94-4 (adding a 
new part 102, Customs Regulations). The marking requirements of these goods are set 
forth in T.D. 94—1 (interim amendments to various provisions of Part 134, Customs Regu- 
lations). 

Section 134.1(j) of the interim regulations, provides that the “NAFTA Marking Rules” 
are the rules promulgated for purposes of determining whether a good isa good ofa NAFTA 
country. Section 134.1(g) of the interim regulations, defines a “good of a NAFTA country” 
as an article for which the country of origin is Canada, Mexico or the United States as deter- 
mined under the NAFTA Marking Rules. Section 134.45(a)(2) of the interim regulations, 
provides that a “good of a NAFTA country” may be marked with the name of the county of 
origin in English, French or Spanish. For purposes of this ruling, we are assuming that the 
imported wire rod is of Canadian origin. 

Under 19 CFR 134.25, if the imported “J-list” article, wire rod, will be repacked prior to 
sale to the ultimate purchaser, the importer must certify to Customs that he will properly 
remark the new package or alternatively, notify the repacker of its obligation to remark the 
new package. However, if the importer is considered to be the ultimate purchaser, then the 
certification requirements are not applicable. 

Section 134.1(d), Customs Regulations (19 CFR 134.1(d), provides that for a good of a 
NAFTA country, the “ultimate purchaser” is generally the last person in the U.S. who pur- 
chases the good in the form in which it was imported. If an imported article will be used in 
manufacture, the manufacturer may be the “ultimate purchaser” if the process results in 
one of the changes prescribed in the NAFTA Marking Rules as effecting a change in the 
article’s country of origin. If the manufacturing process does not result in one of the 
changes prescribed in the NAFTA Marking Rules as effecting a change in the article’s 
country of origin, the consumer who purchases the article after processing will be regarded 
as the ultimate purchaser. 

Accordingly, since the wire rod is imported from Canada, a NAFTA country, in order to 
determine the appropriate marking and certification requirements we must examine the 
NAFTA Marking Rules to ascertain whether or not the imported product undergoes a 
change as prescribed under the rules. 

Part 102 of the interim regulations, sets forth the “NAFTA Marking Rules” for purposes 
of determining whether a good isa good ofa NAFTA country for marking purposes. Section 
102.11 of the interim regulations, sets forth the required hierarchy for determining coun- 
try of origin for marking purposes. Section 102.11(a) of the interim regulations provides 
that “[t]he country of origin of a good is the country in which: 


(1) the good is wholly obtained or produced; 

(2) the good is produced exclusively from domestic materials; or 

(3) Each foreign material incorporated in that good undergoes an applicable change 
in tariff classification set out in section 102.20 and satisfies any other applicable 
requirements of that section, and all other requirements of these rules are satisfied.” 
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Since the wire is produced in the U.S. from Canadian wire rod, the wire is neither wholly 
obtained or produced nor is it produced exclusively from domestic materials. Therefore, 
paragraphs (a)(1) and (a)(2) of section 102.11 cannot be used to determine the country of 
origin of the finished article. Thus, paragraph (a)(3) of section 102.11 is the applicable rule 
that we must first apply to determine the origin of the product manufactured by Walker. 

From a description of the various types of rod, it appears that the imported products will 
be classified under headings 7213-7215. The wire products resulting from the U.S. proces- 
sing of the wire rod are classified under heading 7217. The specific tariff rule set out in sec- 
tion 102.20(a), Section XV, Chapters 72 through 83, 7217 of the interim regulations 
provides: 


7217 Achange to heading 7217 from any other heading, except from heading 7213 
through 7215. 


Under this rule, the imported rod does not undergo the applicable change in tariff classi- 
fication set out in section 101.20(a). Therefore, under the hierarchal rules, we must apply 
the next applicable rule, section 102.11(b), to determine the country of origin of the wire. 

Section 102.11(b) of the interim regulations provides, in pertinent part, that where the 
country of origin cannot be determined under paragraph (a), the country of origin of the 
good is the country or countries of origin of the single material that imparts the essential 
character of the good. Section 102.18(b)(2) provides that for purposes of section 102.11(b), 
“only domestic and foreign materials * * * that are classified in a tariff provision from 
which a change in tariff classification is not allowed in the [102.20] rule for the good * * * 
shall be taken into consideration in determining the parts or materials that determine the 
essential character of the good.” In the instant case, only the imported Canadian wire rod is 
classified under a provision from which achange in tariff classification is not allowed under 
the 102.20 rule for the wire. 

Therefore, we find that the material that imparts essential character to the wire is the 
wire rod. Accordingly, since under the NAFTA Marking Rules the processing of the wire 
rod does not effect a change in its country of origin, the person who purchases the article 
after such processing will be regarded as the ultimate purchaser. As a result, the importer 
must comply with the certification requirements of 19 CFR 134.25. However, the certifica- 
tion rules will be applicable to the producer only where he is acting in the capacity of an 
importer. 


Holding: 


1) Wire rod imported from non-NAFTA countries and processed into wire does not 
undergo a substantial transformation; therefore, the “ultimate purchaser” will be the per- 
son who purchases the wire from the US. producer. Since the goods are J-list articles, they 
are excepted from individual marking requirements under 19 CFR 134.33. However, the 
outermost container in which the article reaches the ultimate purchaser is required to be 
marked to indicate the country of origin of its contents. Where the processor of the wire rod 
is acting as the importer, he must also comply with the certification requirements of 
19 CFR 134.25. 

2) Wire rod imported from Canada, a NAFTA country, and processed into wire, does not 
undergo the applicable change in tariff classification setout in 19 CFR 102.20(a) of the 
NAFTA Marking Rules. As a result, the next rule under the hierarchal rules, 19 CFR 
102.11(b), must be examined to determine whether it is applicable. Under this rule, the 
country of origin of the good is the country of origin of the material that imparts essential 
character to the wire. We find that the wire rod is the material that imparts essential 
character. 

Therefore, under the NAFTA Marking Rules, since the processing of the wire rod does 
not effect a change in its country of origin the person who purchases the article after such 
processing will be considered the ultimate purchaser. Since the goods are J-list articles, 
they are excepted from individual marking requirements under 19 CFR 134.33. However, 
the outermost container in which the article reaches the ultimate purchaser is required to 
be marked to indicate the country of origin of its contents. Where the processor of the wire 
rod is acting as the importer, he must also comply with the certification requirements of 19 
CFR 134.25. 

SANDRA L. GETHERS, 
(for John Durant, Director, 
Commercial Rulings Division.) 





12 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 4/5, JANUARY 31, 1996 


[ATTACHMENT B] 


DEPARTMENT OF THE TREASURY, 
US. Customs SERVICE, 
Washington, DC. 


CLA-2 RR:TC:SM 559244 BLS 
Category: Marking 
Port DIRECTOR 
477 Michigan Avenue 
Detroit, MI 48226-2568 


Re: Internal advice 19/95; country of origin marking of wire rod; 19 CFR 134.26; article 
509; modification of HRL 558831. 


DEAR SIR: : 

Thisis in reference to your memorandum dated May 17, 1995, requestinginternal advice 
(IA 19/95) Inconnection with country of origin marking requirements of wire rod imported 
from Canada. 


Facts: 


Ivaco Rolling Mills (“Ivaco”) is a producer of steel wire rod in Canada and is the importer 
of record for that product. The company sells the rod to unrelated U.S. customers who in 
turn process the rod into wire for resale. The rod is not individually marked upon importa- 
tion, but its containers or holders, i.e., steel banding or strapping, is marked with the coun- 
try of origin. Additional marking duties under 19 U.S.C. 1304 have been assessed for failure 
to comply with the certification and notification requirements of section 134.25, Customs 
Regulations (19 CFR 134.25), in connection with unliquidated entries filed during 1994. 
Ivaco is currently complying with the certification requirements of 19 CFR 134.25, but 
seeks clarification of its obligations pertaining to country of origin marking requirements 
ofthe imported product, and believes that marking duties in this situation were improperly 
assessed. 


Issues: 


1) Whether the US. processor or a subsequent purchaser is the “ultimate purchaser” of 
the imported wire rod. 

2) Whether wire rod is on the “J-list”, section 134.33 (19 CFR 134.33). 

3) Whether the notice and certification requirements of 19 CFR 134.25 are applicable if 
the imported product is capable of being marked but is not on the ‘J-list.” 

4) If wire rod is not on the J-list, whether notices and certifications must be provided by 
the importer for wire rod pursuant to 19 CFR 134.26 when the product is (a) not entered in 
bulk containers, and (b) not repacked in retail containers after importation to conceal the 
country of origin marking. 

5) Whether Ivaco, as importer of record, can be liable for marking duties due to its cus- 
tomers’ failure to mark and/or notify their customers when Ivaco has properly marked and 
entered the merchandise with the country of origin, and certified to Customs and provided 
notice to its customers at the time of sale pursuant to section 134.25 or 134.26, Customs 
Regulations (19 CFR 134.23, 134.26). 

6) whether paragraph 9 of NAFTA (North American Free Trade Agreement) Annex 311 
limits the imposition of duties or penalties for failure to comply with country of origin 
marking requirements in situations in which the importer of record has (a) properly 
marked and entered the merchandise with the country of origin, but (b) has not certified to 
Customs and provided notice at the time of sale pursuant to 19 CFR 134.25 or 134.26. 


Law and Analysis: 


ULTIMATE PURCHASER 


Section 304 of the Tariff Act of 1930, as amended (19 U.S.C. 1304), requires that, unless 
excepted, every article of foreign origin (or its container) imported into the U.S. shall be 
marked in a conspicuous place as legibly, indelibly, and permanently as the nature of the 
article (or its container) will permit in such manner as to indicate to the ultimate pur- 
chaser the English name of the country of origin of the article. The regulations implement- 
ing the requirements and exceptions to 19 U.S.C. 1304 are set forth in Part 134, Customs 
Regulations (19 CFR 134). 





U.S. CUSTOMS SERVICE 13 


Section 134.1(d), Customs Regulations (19 CFR 134.1(d)), provides that for a good of a 
NAFTA country, the ultimate purchaser” is generally the last person in the U.S. who pur- 
chases the good in the form in which it was imported. If an imported article will be used in 
manufacture, the manufacturer may be the “ultimate purchaser” if the process results in 
one of the changes prescribed in the NAFTA Marking Rules as effecting a change in the 
article’s country of origin. If the manufacturing process does not result in one of the 
changes prescribed in the NAFTA Marking Rules as effecting a change in the article’s 
country of origin, the consumer who purchases the article after processing will be regarded 
as the ultimate purchaser. Canada is a NAFTA country (see 19 CFR 134.1(g)), and, there- 
fore, the NAFTA Marking Rules set forth under Part 102, Interim Customs Regulations 
(19 CFR Part 102) are applicable. (For purposes of this ruling, we are assuming that the 
country of origin of the wire rod is Canada.) 

Section 102.11 of the interim regulations sets forth the required hierarchy for determin- 
ing country of origin for marking purposes. Section 102.11(a) of the interim regulations 
provides that “[t]he country of origin of a good is the country in which: 

(1) the good is wholly obtained or produced; 
(2) the good is produced exclusively from domestic materials; or 
(3) Each foreign material incorporated in that good undergoes an applicable change 
in tariff classification set out in section 102.20 and satisfies any other applicable 
requirements of that section, and all other requirements of these rules are satisfied.” 
Since the wire is produced in the U.S. from Canadian wire rod, the wire is neither wholly 
obtained or produced nor is it produced exclusively from domestic materials. Therefore, 
paragraphs (a)(1) and (a)(2) of section 102.11 cannot be used to determine the country of 
origin of the finished article. Thus, paragraph (a)(3) of section 102.11 is the applicable rule 
that we must first apply to determine the origin of the product. 

We find that the imported rod will be classified under headings 7213-7215. The wire 
products resulting from the U.S. processing of the wire rod are classified under heading 
7217. The specific tariff rule set out in section 102.20(a), Section XV, Chapters 72 through 
83, 7217 of the interim regulations, provides: 


7217 Achange to heading 7217 from any other heading, except from 7213 through 
7215. 


Under the rule, the imported rod does not undergo the applicable change in tariff classifi- 
cation set out in section 102.11(a). Therefore, under the hierarchal rules, we must apply 
the next applicable rule, section 102.11(b), to determine the country of origin of the wire. 

Section 102.11(b) of the interim regulations provides, in pertinent part, that where the 
country of origin cannot be determined under paragraph (a), the country of origin of the 
good is the country or countries of origin of the single material that imparts the essential 
character of the good. Section 102.18(b)(2) provides that for purposes of section 102.11(b), 
“only domestic and foreign materials * * * that are classified in a tariff provision from 
which a change in tariff classification is not allowed in the [102.20] rule for the good * * * 
shall be taken into consideration in determining the parts or materials that determine the 
essential character of the good.” In the instant case, only the Canadian wire rod is classified 
under a provision from which a change in tariff classification is not allowed under the 
102.20 rule for the wire. 

Therefore, we find that the material that imparts the essential character to the wire is 
the wire rod. Accordingly, since under the NAFTA Marking Rules the processing of the 
wire rod does not effect a change in its country of origin, a person who purchases the article 
after such processing will be regarded as the ultimate purchaser. (See also Headquarters 
Ruling Letter 558831 dated January 31, 1995.) 


J-LIST—19 CFR 134.25 


The importer of articles which are intended to be repacked for sale to an ultimate pur- 
chaser is subject to the certification and notification requirements of 19 CFR 134.25, ifthe 
articles are on the ‘J-list”, or are incapable of being marked. See 19 CFR 134.32 and 19CFR 
134.33. While excepted from individual marking requirements, thecontainers or holders of 
these articles are required to be marked. The importer of articles intended to be repacked in 
retail containers not subject to the requirements of 19 CFR 134.25 is subject to the certifi- 
cation and notification requirements of 19 CFR 134.26. In either case, the importer must 
certify to the district director that if the articles are intended to be sold or transferred to a 
subsequent purchaser or repacker, the importer will notify such person of the marking 
requirements. These rules (19 CFR 134.25 and 134.26) areintended to ensure that the ulti- 





14 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 4/5, JANUARY 31, 1996 


mate purchaser will be advised of the country of origin, and apply to repacked articles 
unless the importer is considered to be the ultimate purchaser, in which case the rule do not 
apply. 

“Bines in the instant case the ultimate purchaser is a person who purchases the imported 
product after it is processed into wire, the importer of the repacked articles must comply 
with the requirements of 19 CFR 134.25 or 19 CFR 134.26, depending upon whether the 
wire rod is on the J-list. That is the issue which we now address. 

In HRL 558831, we held that the wire rod was on the J-list, and that the importer was 
subject to the requirements 19 CFR 134.25. However, in an earlier ruling, HRL 723781 
dated January 17, 1984, we noted that while “Wire (except barbed wire)” was a J-list 
article; wire rod was specially and separately defined (under the Tariff Schedules of the 
United States (TSUS), predecessor to the Harmonized Tariff Schedule of the United 
States, (HTSUS)). Therefore; we held in HRL 732781 that wire rod was not on the J-list. 
We note that under the HTSUS, wire rod is classified under headings 7213 through 7215, 
while wire is separately classified under heading 7217. Accordingly, after reconsideration 
of our determination in HRL 558831, we now hold that wire rod is not on the J-list. 

Since wire rod is capable of being marked, we find that the importer is not subject to the 
requirements of 19 CFR 134.25, inasmuch as that provision applies only toJ-list articles or 
to articles incapable of being marked. HRL 558831 is hereby modified to the extent the rul- 
ing holds that wire rod is on the J-list, and that 19 CFR 134.25 is applicable to the repacked 
articles. 


APPLICABILITY OF 19 CFR 134.26 


Section 134.26 of the Customs Regulations (19 CFR 134.26), which applies to articles 
that are repacked or manipulated after importation, provides the following: 

(a) Certification requirements. Ifan article subject to these requirements is intended 
to be repacked in retail containers (e.g., blister packs) after its release from Customs 
custody or if the district director having custody of the article, has reason to believe 
such article will be repacked after its release, the importer shall certify to the district 
director that: (1) ifthe importer does the repacking, he shall not obscure or conceal the 
country of origin marked to indicate the country of origin of the article, or else the new 
container shall be marked to indicate the country of origin of the article in accordance 
with the requirements of this part; or (2) if the article is intended to be sold or trans- 
ferred to asubsequent purchaser or repacker, the importer shall notify such purchaser 
or transferee, in writing, at the time of sale or transfer, that any repacking of the article 
must conform to these requirements. 

Ivaco contends that 19 CFR 134.26 is not applicable to the importation of wire rod, for 
the reason that this provision applies only to articles that are individually marked, entered 
in bulk containers, and then repacked in retail containers after importation to conceal the 
country of origin marking. Thus, Ivaco states that the imported product in this case is not 
individually marked nor imported in “bulk”, and that the repacking does not obscure or 
conceal the country of origin, since only the steel bands or strapping are marked. Further, 
the importer points out that its customer does not repack the processed wire for retail sale. 
Ivaco also notes that in C.S.D. 92—25 (Cust. Bull., Vol. 26, 1992), we said that 19 CFR 134.26 
“does not apply to articles imported in bulk, not individually marked, which are to be 
repackaged after importation for retail sale to ultimate purchasers, unless they are other- 
wise excepted from country of origin marking.” Ivaco points out that wire rod is not individ- 
ually marked with the country of origin, and that only its container, i.e., strapping banding 
is so marked. Upon receipt of the rod, the U.S. processor by necessity merely removes the 
tag identifying the product as wire rod, and does not by its processing obscure or conceal 
any country of origin marking. Ivaco also argues that the processed wire is not packaged by 
its customer in “retail” containers, but instead is wound on large spools that are sold to 
companies that further fabricate the wire. 

We disagree with Ivaco’s contentions and find that 19 CFR 134.26 is applicable in the 
instant case. Thus, we have previously held that articles not individually marked upon 
importation were subject to the requirements of 19 CFR 134.26. (See HRL 734733 dated 
November 25, 1992, where we found that the importer of frames and parts of safety glasses 
that were marked with their country of origin on printed stickers affixed to plastic bags was 
subject to the requirements of 19 CFR 134.26, if the articles were repacked or manipu- 
lated.) Further, we find no language in the regulation restricting its requirements to 
articles imported in “bulk”, even if we were to find that the wire rod was not imported in 
this manner. Similarly, while we agree that the regulation was intended in part to minimize 
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the practice of concealing or obscuring country of origin information appearing on 
repacked articles, we find no language in the regulation or in any other authority which 
restricts its requirements to that situation only. It is clear that 19 CFR 134.26 also covers 
situations where the containers and not the articles are marked (as an exception to the 
marking requirements) and the articles will be repacked. In addition, it is our opinion that 
the reference to repacking of the article in retail containers refers to the final repacking; 
which may or may not be performed by the first repacker, and that the importer’s obliga- 
tions under 19 CFR 134.26 apply to the repacker of the articles, whether or not that person 
is the repacker of the articles for retail sale. 

Finally, we find that C.S.D. 92-25 does not provide support for the importer’s argument. 
The quoted statement in C.S.D. 92-25 was made in the context of an importer of unmarked 
or improperly marked goods attempting to secure their release by executing a certification 
under 19 CFR 134.26. We stated that the provision was not applicable in such case unless 
the goods were otherwise excepted from country of origin marking. Since under 19 CFR 
134.32(d) an exception is provided to the marking requirements if the containers of the 
imported articles will reasonably indicate their country of origin, as in the subject case, the 
quoted statement in C.S.D. 92-25 is not applicable to the present situation. We further note 
that the importer’s interpretation of 19 CFR 134.26 would compromise the intent of 19 
US.C. 1304, and the underlying regulations, i.e., to ensure that the ultimate purchaser is 
advised of the country of origin of the imported article. An importer is responsible under 19 
U.S.C. 1304 to ensure that the article of foreign origin (or its container) remains marked as 
to its origin when it reaches the ultimate purchaser in the U.S. Sections 134.25 and 134.26 
provide a mechanism for an importer to comply with this statutory requirement within the 
practical limitations of the trading environment. 

Under the circumstances, we find that Ivaco is subject to the requirements of 19 CFR 
134.26. Therefore, if lvaco complies with the requirements of 19 CFR 134.26 in connection 
with subsequent entries, it will not be liable for marking duties because of a subsequent 
repacker’s failure to properly mark the articles. Similarly, an importer who is subject to 
and complies with the requirements of 19 CFR 134.25 will not be liable for marking duties 
as a result of a subsequent repacker’s failure to properly mark the articles. 


MARKING DUTIES UNDER NAFTA 


Paragraph 9 of NAFTA Annex 311 generally provides that, except for repeated violations 
of the marking requirements as set forth in paragraph 8, no special duty or penalty shall be 
imposed for failure to comply with the country of origin marking requirements of a party, 
unless the good is removed from Customs custody or control without being properly 
marked, or a deceptive marking has been used. The importer contends that since in its case 
the wire rod was properly marked when released from Customs custody, and the marking 
was not deceptive, pursuant to this provision marking duties cannot be assessed. 

In this case, the articles were excepted from marking under 19 CFR 134.32(d), for the 
reason that the marking of the containers would reasonably indicate the origin of the 
articles. However, under 19 CFR 134.34, this exception is authorized in the case of 
imported articles which are to be repacked only if: (1) The containers in which the articles 
are repacked will indicate the origin of the articles to an ultimate purchaser in the U.S.; and 
(2) The importer arranges for supervision of the marking of the containers by Customs offi- 
cers at the importer’s expense or secures such verification as may be necessary by certifica- 
tion and the submission of a sample or otherwise of the marking prior to liquidation of the 
entry. Ifthe port director is satisfied that there will be compliance with this provision, then 
the exception can be authorized. 

Since in this case, the importer failed to comply with the requirements of 19 CFR 134.34, 
the exception was not authorized and the wire rod was not properly marked when released 
from Customs custody. Therefore, paragraph 9 of Annex 311 of the NAFTA cannot be used 
to limit the imposition of marking duties in this case for failure to comply with the require- 
ments of 19 CFR 134.26. 


Holding: 

1) Under the NAFTA Marking Rules, the processing of the Canadian wire rod in the U.S. 
into wire does not effect a change in its country of origin. Therefore, a person who pur- 
chases the article after such processing will be regarded as the ultimate purchaser of the 
imported product. 

2) Wire rod is not on the ‘J-list”, 19 CFR 134.33, and is capable of being marked. There- 
fore, the importer is not subject to the certification requirements of 19 CFR 134.25, which 
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applies only to J-list articles, and articles incapable of being marked. HRL 558831 is modi- 
fied to the extent it held that wire rod is on the J-list. 

3) The importer is subject to the certification and notification requirements of 19 CFR 
134.26, inasmuch as the imported product is intended to be sold to a subsequent purchaser 
or repacker. 

4) Marking duties cannot be assessed against the importer due to its customer’s failure 
to properly mark repacked merchandise with the country of origin ifthe imported articles 
are properly marked upon entry, and the importer complies with the certification and noti- 
fication requirements of 19 CFR 134.26. 

5) Since the importer failed to comply with the requirements of 19 CFR 134.34, pertain- 
ing to repacked articles, the exception to the marking requirements under 19 CFR 
134.32(d) (allowing marking of the containers only) was not authorized. Therefore, the 
wire rod was not properly marked when released from Customs custody, and paragraph 9 of 
NAFTA Annex 311 cannot be used to limit the imposition of marking duties, assessed for 
failure to comply with the requirements of 19 CFR 134.26. 

This decision should be mailed by your office to the person requesting internal advice no 
later than 60 days from the date of this letter. On that date the office of Regulations and 
Rulings will take steps to make the decision available to Custom’s personnel via the Cus- 
toms Ruling Module in ACS and the public via the Diskette Subscription Service, Freedom 
of Information Act and other public access channels 60 days from the date of this decision. 

JOHN DURANT, 
Director, 
Tariff Classification Appeals Division. 
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OPINION 
I 


INTRODUCTION 


WALLACH, Judge: In this action, Bauerhin Technologies Limited and 
John V. Carr & Son, Inc., (hereinafter collectively referred to as “Bauer- 
hin”) challenge classification by Customs of imported! padded inserts 
for infant car seats or swings as items of bedding under subheading 
9404.90.20 HTSUS?, and of cloth canopies for those seats and swings as 
other made up textile articles under subheading 6307.90.94 HTSUS. 

Bauerhin argues that Customs erred and that both types of imports 
should be classified as parts of automobile seats under subheading 
9401.90.10, or parts of other seats under 9401.90.50. 

Bauerhin bases its insert arguments on its central proposition that 
the seat inserts at issue could not possibly be, and are not in the trade, 
viewed as items of bedding under Heading 9404 HTSUS. Accordingly, 


1 These items were imported from Canada between February 22, 1991 and April 29, 1993. See, Schedules of Protests 
attached to Plaintiffs’ Motion For Summary Judgment, and HRL Ruling 953673 of October 6, 1993, Exhibit E thereto. 

2 In the case of Entry No. 744-3087464-9 of September 24, 1992, imported inserts for swing seats were classified 
under HTSUS 5512.29.00 as woven fabrics of synthetic staple fibers, other. Statement of Material Facts Not At Issue, 
15. Both parties have abandoned that cl and nether argues that it is the correct one here. 
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says Bauerhin, the doctrine of ejusdem generis dictates that, based upon 
an examination of the characteristics of items included in Chapter 9404, 
the seat inserts must be classified as parts of auto seats. 

Bauerhin’s argument on seat inserts is not well taken. 

Customs is correct in its assertion that the seat inserts are cushions 
described in Heading 9404, and that Note 3(b) to Chapter 94 HTSUS 
prohibits classification in Heading 9401 or as parts of such goods. While 
analysis needs not go past that point, it is also appropriate to note that 
the promotional material submitted as evidence by Bauerhin demon- 
strates that the baby seats and swings for which the inserts are imported 
shows they are used as bedding, even under the legal analysis pro- 
pounded by the Plaintiffs. 

Thus, given Customs’ presumption of correct classification, the 
Defendant is entitled to a Summary Judgment on seat inserts. 

Customs clearly erred in its initial classification in Heading 9404 of 
the canopies here at issue. Since those items contain no padding, as Cus- 
toms conceded in its Ruling on Bauerhin’s protest, inclusion in Heading 
9404 was erroneous. Customs instead reclassified the canopies under 
HTSUS item 6307.90.94 as other made-up textile articles. 

Bauerhin argues that the canopies are not accurately described as 
made up textile items, and that they (and the inserts) are, in fact, more 
accurately described as parts of seats. HTSUS 9401. There are two rele- 
vant lines of cases. The Willoughby Camera’ line relied upon by the Gov- 
ernment holds that to be classified as a part an item must be “necessary 
to the article,” without which it “could not function.” The canopies at 
issue simply do not meet that standard. 

The other line of cases, represented by Bauerhin’s citation to Sumi- 
tomo*, holds that where an item is “dedicated for use” in an article, and 
can not apply to any other purpose, it is a part of that article. The cano- 
pies do meet that second standard. While it is true the seats may be used 
without them, the canopies do satisfy a specific and integral need for 
infant comfort and protection, and are themselves useless except as 
parts of seats. 

The court is convinced that while Willoughby Camera may often be 
cited for the Government’s proposition, it does not in fact squarely 
stand for it, and to the extent that it does, while it has not been directly 
overruled, it has either been supplanted or represents an outmoded doc- 
trine. Accordingly, Bauerhin is correct in its assertion that Customs 
erred in its classification of the canopies and they must be reclassified as 
parts of seats under HTSUS 9401. 


3 United States v. Willoughby Camera Stores, Inc., 21 C.C.PA. 322 (Cust. & Pat. App., 1933), cert. denied, 292 U.S. 640 
(1934). 


4 Sumitomo Corp. Of Am. v. United States, 855 F. Supp 1283, 1291 (CIT, 1994). 
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II 
STATEMENT OF MATERIAL FAcTs NOT aT ISSUE 


1. Bauerhin Technologies Limited and John V. Carr & Son, Inc., are 
the importer of record or the consignee of the merchandise which is the 
subject of this action. Plaintiff's Statement Of Material Facts As To 
Which There Exists No Triable Issue Of Fact (“Plaintiffs’ Statement”) 
11 and Defendant’s Response 41. 

2. Protests were timely filed and denied. Ibid 2. 

3. All liquidated duties were timely paid and this action was timely 
commenced. Ibid 13. 

4. The merchandise at issue consists of seat inserts and canopies for 
infant car seats, infant carrier seats or swing seats, described on the 
commercial invoices as “Baby Pads,” or “Upholstery for Baby Car 
Seats,” or as “canopies,” with or without other words of description. 
Ibid 4. 

5. Upon liquidation, Customs classified the merchandise under 
HTSUS subheading CA9404.90.20 or 9404.90.20, as articles of bedding 
and similar articles, other, other, with duty assessed thereunder at the 
rates of 6%, 4.2%, 3.6% or 3% ad valorem. In entry no. 744-3087464-9 of 
September 24, 1992, the inserts for swing seats were classified under 
HTSUS 5512.29.00 at 17% ad valorem duty. Ibid 15. 

6. In Headquarters Ruling Letter 953673, October 6, 1993, Customs 
held the inserts for infant automobile, rocker and swing seats (the seats) 
were classifiable under HTSUS 9404.90.20, and that the canopies were 
classifiable under HTSUS 6307.90.94 (now 6307.90.99, as other made 
up [textile] articles. Ibid 16. 

7. The seat inserts for the seats are all form fitted or shaped to fit the 
seats with which they are designed to be used. Ibid 17. 

8. The inserts for the seats have sewn openings to allow insertion ofa 
restraining or safety belt. Ibid 18. 

9. The inserts for the automobile and infant carrier seats are secured 
to the molded seat with plastic clips. [bid 19. 

10. The canopies are designed to fit over and enclose a portion of the 
infant auto® seats and can be pulled over the top of the seats to cover the 
infant’s head. Ibid 110. 

11. The seat inserts and canopies, though imported separately, are 
packaged for retail sale together with the seats with which they are used 
as a single unit. Jbid 111. 

12. The seat inserts and canopies are specifically designed to be used 
with infant automobile, carrier or swing seats. [bid 115. 

13. The seats are not intended for use or used without the inserts. [bid 
116. 

14. The seat inserts and canopies provide protection to the infant 
using the seat equipped with those articles. [bid 117. 


5 At oral argument counsel for both parties resolved an internal inconsistency between paragraphs 10 and 19 of their 
stipulated facts by agreeing on the record that the canopies were for use only with infant auto seats. 
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15. The seat insert and canopies are not used as bedclothes or mat- 
tresses. [bid 118. 

16. The only use for the canopies is for attachment to an automobile 
infant seat. Ibid 119 

17. The imported seat inserts and canopies are not mattresses, [bid 
120, eiderdowns, [bid 121, quilts, Ibid 122, pouffes, Ibid 123, nor pillows, 
Ibid 124. 

18. The seat inserts and canopies are not designed for nor intended for 
use in conjunction with a bed. Ibid 126. 

19. The seat inserts are stuffed with polyester fiberfill with an outer 
covering of 50% cotton and 50% polyester fabric. Defendant’s State- 
ment Of Material Facts Not In Issue (Defendant’s Statement”) 14 and 
Plaintiff's Response 14. 

20. The seat inserts and canopies are sold separately from seats, but 
only as replacement parts for the seats with which they are intended to 
be used. Ibid Is 5 and 28. 

21. The canopies are made of a 50% cotton and 50% polyester fabric. 
Ibid 16. 


III 


DISCUSSION 
A 


THIS CASE IS RIPE FOR SUMMARY JUDGMENT 


Because there are no disputed material facts, this case may be deter- 
mined on summary judgment’. CIT Rule 56 standards show summary 
judgment will be denied if the parties present “a dispute about a fact 
such that a reasonable trier of fact could return a verdict against the 
movant.” Semperit Indus. Products, Inc. v. United States, 855 F. Supp. 
1292, 1297 (CIT, 1994) quoting UGG Int’l, Inc. v. United States, 17 CIT 
79,83 (CIT, 1993), (quotation and citation omitted). Only disputes over 
facts that are material, that is, facts that might affect the outcome of the 
suit under the governing law, will properly preclude the entry of sum- 
mary judgment. Factual disputes that are irrelevant or unnecessary will 
not be counted. See, United States v. Ziegler Bolt & Parts Co., Slip Op. 
95-3 (CIT, 1995). C.f Everflora Miami, Inc. v. United States, 885 F. Supp. 
243, 247 (CIT, 1995). 

Determination of the proper scope of a tariff provision is a question of 
law which may be resolved by summary judgment. Semperit, 855 F. 
Supp. At 1297 (citations omitted). Here, since there are no material 
issues of disputed fact, and since the only remaining question is the 
proper scope of HTSUS subheadings 6307.90.94 (now 6307.90.99), 


6 The parties agree there are no genuine issues of material fact, Plaintiff's Motion Page 7 and Reply, Page 12, Defen- 
dant’s Reply, page 1, and Plaintiffs’ and Defendant’s Responses. 


7 “As in all customs cases, a statutory presumption of correctness attaches to classifications by the Customs Service 


and the party challenging the classification has the burden of overcoming this presumption,” UGG Int'l, Inc. v United 
States, 17 CIT 79 (CIT, 1993); 28 U.S.C. § 2639(a)(1)(1988). 
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9401.90.10, 9401.90.50.and 9404.90.20°, summary judgment is 
appropriate. 


B 


SEAT INSERTS, SEPARATELY IMPORTED, FALL UNDER HTSUS 9404 


The seat inserts here at issue are made of cloth of “simple child-like 
patterns * * * intended to appeal to children,” Motion For Summary 
Judgment at page 21, stuffed with polyester fiberfill. Samples were pro- 
vided to the Court, (Exhibits A through D to Willms Affidavit attached to 
Plaintiffs’ Motion For Summary Judgment) and their use is shown in 
catalogues and magazines attached as Exhibits A, B, C, D and E to the 
Affidavit of Philip Simons and Exhibit 1 to the Carolyn Poehatek Affida- 
vit. The inserts are used, the parties agree, in infant car seats, infant car- 
rier seats or swing seats. 

Much of Bauerhin’s argument is devoted to an argument that the doc- 
trine of ejusdem generis mandates classification of the seat inserts as 
parts of automobile seats HTSUS 9401.90.10, or parts of other seats, 
HTSUS 9401.90. That argument, however, is not germane to disposition 
of this case®, because Heading 9404 is unambiguous,!° and since Cus- 
toms’ classification is correct it must prevail. 

Two factors control classification of the inserts. 

First, the evidence adduced by Bauerhin not only fails to overcome the 
presumption of correctness to which the Customs’ classification is 


8 The sections at issue are as follows: 
Chapter 63, Heading 6307: 
6307 Other made up articles, including dress patterns: 
6307.90 Other 
6307.90.99 Other 
* * 
Other: 


Other 
Chapter 94, Heading 9401 
9401 Seats (other than those of heading 9402), whether or not convertible into beds, and parts thereof: 
9401.20 Seats of a kind used for motor vehicles 
Child safety seats 
9401.90 Parts: 
9401.90.10 Of seats of a kind used for motor vehicles 
9401.90.50 Other 
Chapter 94, Heading 9404 


9404 Mattress supports; articles of bedding and similar furnishing (for example, mattresses, quilts, eider- 
downs, cushions, pouffes and pillows) fitted with springs or stuffed or internally fitted with any 
material or of cellular rubber or plastics, whether or not covered: 

9404.90 Other: 

Pillows, cushions and similar furnishings: 
9404.90.10 Of cotton 
* * a a 2 um 


9404.90.20 Other 


9 The Government argues that even if ejusdem generis were applicable it would be inappropriate here. It claims the 
doctrine applies only where an enumeration of specific things is followed by a general word or phrase, and accordingly 
the general word or phrase is held to refer to things of the same kind as those specified. See, e.g., Sports Graphics, Inc. v. 
US., 24 F.3d 1390, 1392 (emphasis added). The Government says the doctrine is inapplicable to HTSUS 9404, where 
the wording is reversed. While the issue is not determinative, the court rejects the Government’s argument. As is noted 
in 2A Singer, Sutherland, Statutory Construction, § 47.17 (5th Ed. 1992) “[w]Jhere the opposite sequence is found, i.e., 
specific words following general ones, the doctrine is equally applicable.” 


10 Thus, under Jarvis Clark Co. v. United States, 733 F.2d 873, 878, reh’g denied, 739 F.2d 628 (1984) this court is 


required to reach a correct result, and “must consider whether the government’s classification is correct, both indepen- 
dently and in comparison with the importer’s alternative.” 
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entitled, it in fact tends to show that classification was correct. See, Jar- 
vis Clark Co. v. United States, 733 F.2d 873, 878, reh’g denied, 739 F-2d 
628 (1984). 

Second, even if they might otherwise qualify as parts of seats under 
Heading 9401, as argued by Bauerhin, Note 3(b) to Chapter 94 clearly 
states that goods entered separately, “are not to be classified in 
heading 9401 * * * as parts of goods.” (emphasis added). 


1 


THE INSERTS AT ISSUE ARE USED FOR PURPOSES WHICH FALL 
WITHIN THE COMMONLY ACCEPTED USE OF THE WORD “BEDDING” 


HTSUS General Rule Of Interpretation 1 provides: 


The * * * titles of sections, chapters and subchapters are provided 
for ease of reference only; for legal purposes, classification shall 
be determined according to the terms of the headings and 
any relative section or chapter notes and provided such head- 
ings or notes do not otherwise require * * * 


(Emphasis added). 

“Tariff terms are construed in accordance with their common and 
popular meaning, and in construing such terms the court may rely upon 
its own understanding, dictionaries and other reliable sources.” Med- 


line Industries, Inc. v. United States, 62 F.3d 1407, 1409 (Fed. Cir. 
1995)1! (citation omitted). 


Medline is of particular interest here, because it reverses an opinion 
narrowly construing the term “bed linen” under HTSUS 6302. In doing 
so, the Federal Circuit noted: 


The Court of International Trade erred in limiting the scope of the 
term “bed linen” in Heading 6302 of HTSUS to include only those 
items found on all beds. The correct definition of bed linens includes 
linen, cotton or other fabric articles for a bed. Because this defini- 
tion is broad enough to encompass Medline’s drawsheets, the 
drawsheets qualify for a classification under subheading 
6302.31.20. 
62 F3rd at 1410. 
Similarly, the commonly accepted definition of “bedding and similar 
furnishing” is broad enough to encompass Bauerhin’s inserts. 
Customs classified the inserts here as bedding, even though it recog- 
nized that they were used as parts of seats after importation. Finding Of 
Fact 12, supra. The question then, is whether these inserts may be prop- 
erly classified as “articles of bedding and similar furnishing” even 
though their end use is in child safety seats and swings? Because 1) the 
commonly accepted meaning of bedding includes bed pads for sleeping, 
2) the padding upon which children nap here is at the least a “similar 
furnishing” to bedding, and 3) Plaintiff's own evidence shows the end 


11 Bauerhin, in its Motion For Summary Judgment, pp.22-24, relied extensively on the decision in Medline Indus., 
Inc. v. United States, Slip Op. 94-94, (CIT, 1994), rev’d 63 F3d 1407 (Fed. Cir. 1995). The Briefs were filed before the 
parties and the Court had the benefit of publication by the Court Of Appeals For The Federal Circuit of its decision 
reversing that opinion. 
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use of these inserts includes napping, the court answers that question in 
the affirmative. 

The word bedding is commonly accepted to include those items 
connected with a bed, including sheets, blankets or other coverings, 
Websters Third New International Dictionary, Merriam-Webster 
(Springfield, MA, 1993) and, the mattress, feather bed or other article 
lain upon. Oxford English Dictionary, 2d Ed. (Clarendon Press, Oxford, 
1989). 

If Heading 9404 was limited to bedding alone, Bauerhin’s argument 
to go beyond GRI 1 might have some force. It is not, however, so limited. 

Heading 9404 includes “Mattress supports; articles of bedding 
and similar furnishing (for example, mattresses, quilts, eiderdowns, 
cushions, pouffes and pillows) fitted with springs or stuffed or internally 
fitted with any material or of cellular rubber or plastics, whether or not 
covered,” (Emphasis added). 

Certainly, similar furnishing to articles of bedding must include those 
items a principle use of which is for infants’ naps. That the inserts here 
are such an item is demonstrated in the evidentiary material submitted 
by Bauerhin with its Motion. 

Thus, for example, in the Graco Catalogue submitted by Bauerhin as 
Exhibit C to the Simons Affidavit, the “Advantage” swing chair!’ elicits 
this description: 


Soothing motion calms a fussy baby. The four-position, reclining 


seat with washable cloth cover, allows baby either to sit 
upright or recline for sleeping. 


Exhibit C to Simons Affidavit (emphasis added). 

Similarly, Bauerhin relies upon the 1993 Century Products Catalogue 
attached to the Affidavit of Carolyn Pochatek as Exhibit 1. In her Affida- 
vit, Ms. Pochatek testifies that Century “* * * purchases the seat inserts 
for its infant carriers, swing seats, and car seats from Bauerhin.” Pocha- 
tek Affidavit at 13. 

It is, therefor, significant that in Exhibit 1, Century describes its “Sit- 
tin’ Pretty™ Infant Seat” as featuring a: 


2-position seat [which] allows baby to nap, eat or play in comfort 


Exhibit 1 to Pochatek Affidavit at page 6. (emphasis added). 

In its discussion of another exhibit, the June, 1994, edition of Ameri- 
can Baby Magazine, Exhibit E to the Affidavit of Philip Simons, Bauer- 
hin mentions a number of advertisements for infant car seats and 
swings,(specifically mentioning advertisements for Evenflo®, Fisher- 
Price®, Century®, Gerry® and Kolcraft®) and states that they demon- 
strate that magazines that advertise “infant car seats and swings do not 
advertize /sic] these goods with baby bedding or baby furnishings.” 


12 The description of “The Advantage” faces the “Swing Buyers’ Guide” about which Bauerhin states “the inserts 
are referred to as ‘washable cloth pads’ for all of the swings sold by this company. Plaintiffs’ Motion For Summary 
Judg t at p.33, (emphasis added). 
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Plaintiffs’ Motion For Summary Judgment at pp.36-37. They go on to 
argue: 
The advertisements which feature these articles do not make any 
reference to baby cribs and other bedding articles such as quilts and 
comforters. Clearly, this catalogue demonstrates that infant car 


seats and swings are not marketed in the same manner as bedding 
and similar furnishings. 


Plaintiffs’ Motion For Summary Judgment at p.37. 
Quite to the contrary, the advertisement for the Gerry “Good Vibes” ™ 
Bouncer is specifically headed: 


It vibrates. They sleep. Ahh, relief. 


Exhibit E at pp.58 and 59 (emphasis added)}*- 

Perhaps most telling, though, is Bauerhin’s extensive reliance on the 
1993 Spring/Summer Sears Roebuck Annual Catalogue, Exhibit A to 
the Affidavit of Philip Simons, Plaintiffs Motion For Summary Judg- 
ment at pp. 30-32 et seg. Bauerhin discusses advertisements for 11 car 
seats at pp.234 and 235 of Exhibit A, placing great emphasis on refer- 
ences to its inserts as something other than a “cushion.” !4 


The Sears Catalogue, in fact, specifically features an infant car seat 
called the Kolcraft® Rock N Ride which: 


* * * is designed for rear facing installation for infants up to 18 lbs. 
Offers a secure 3-point harness. New “Soft N Cozy” quilted cotton 


and polyester covers. Rocker feature helps relax baby for good 
napping and peaceful traveling. 


Exhibit A at p.235 (emphasis added). 

Bauerhin’s own exhibits thus demonstrate that its inserts are used as 
part of devices uniquely designed for infants in large part to sleep upon. 
The inserts’ role in that use is as an item of “bedding” or a “ similar fur- 
nishing,” provisions of HTSUS.'® 

In addition, even if the inserts did not clearly fall under Heading 9404, 
Note 3(b) to Chapter 94 clearly excludes their classification as parts 
under heading 9401. 


2 


THE INSERTS ARE EXCLUDED FROM CLASSIFICATION AS 
PARTS OF SEATS BY NOTE 3(B) TO CHAPTER 94 


Bauerhin also argues that the seat inserts should be classified as 
“parts of seats” under Heading 9401.90.10 and 9401.90.50. GRI 1 


13 Bauerhin did not, in its Motion For Summary Judgment provide page references to the advertisements refer- 
enced in Exhibit E. At oral argument, counsel for Bauerhin identified the advertisement above discussed at pp. 58 and 
59, as one of the items referenced. 

14 At oral argument, counsel for Bauerhin agreed that it characterized as car seats all 15 seats shown on pp. 234-235 
of Exhibit A, despite its limited reference to “11” infant car seats on pages 234 and 235. 

15 The Court notes that Additional U.S. Rules of Interpretation 1(c) (HTSUS) provides: 

In the absence of special language or context which otherwise requires—a provision for parts of an article covers 
products solely or principally used as a part of such articles but a provision for “parts” or “parts and accessories” 
shall not prevail over a specific provision for such part or accessory. 
Because the Court finds that HTSUS provides for Bauerhin’s baby seat inserts specifically under 9404.90.20, compet- 
ing headings for parts or accessories cannot prevail. Id. 
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requires the Court to review the section and chapter notes to determine 
fully headings’ meaning. Where a Chapter Note clearly resolves any 
question of interpretation the court need look no further. See, e.g. Nidec 
Corp. v. United States, 68 F.3d 1333 (Fed. Cir., 1995). 

Note 3(b) to Chapter 94 specifically states that goods described in 
heading 94.04 entered separately, “are not to be classified in heading 
94.01 * * * as parts of goods.” The inserts at issue here were imported 
separately from the infant seats, swings and carrier into which they are 
eventually incorporated. Plaintiff's Statement of Material Facts Not At 
Issue 111. Accordingly, Bauerhin’s argument that the inserts be classi- 
fied as parts of automobile seats, Heading 9401.90.10, or of other seats, 
9401.90.50, must be rejected as a matter of law. 

A different result, however, is mandated regarding the cloth canopies 
here at issue. 


C 


BECAUSE THEY ARE DEDICATED FOR USE IN SEATS, 
THE CLOTH CANOPIES ARE PARTS OF SEATS UNDER HTSUS 9401 


Bauerhin also argues that its cloth canopies for infant seats should be 
classified as seat parts. Those canopies were originally classified by Cus- 
toms under HTSUS 9404. After Bauerhin protested, in Headquarters 
Ruling Letter 953673, October 6, 1993, Customs reclassified!* the cano- 
pies under HTSUS 6307.90.94 (now 6307.90.99), as other made up [tex- 
tile] articles. Statement of Material Facts Not At Issue fs 5 and 6. 

The Government argues pursuant to United States v. Willoughby 
Camera Stores, Inc.'", supra, that “(i]t is a well-established rule that a 
‘part’ of an article is something necessary to the completion of that 
article. It is an integral, constituent or component part, without which 
the article to which it is to be joined, could not function as such article.” 
Defendant’s Motion p.17 citing from Willoughby Camera, 21 C.C.PA. at 
324 (emphasis in original). 

Willoughby is certainly an appropriate place to begin our search for 
the rule governing determination of when parts are parts. 

There, the importer claimed that certain wooden tripods were parts of 
cameras. Three of the five judges joined (and two concurred) in an opin- 
ion which reached the same result we might reach today. They held that 
the tripods were not “necessary to completion of [a camera]” and there- 
fore not a part of it. Ibid. 


16 Bauerhin makes the argument, without citation to authority, that because Customs on review reclassified the 
canopies, “this determination is sufficient to overcome the presumption of correctness which attached to the Govern- 
ment’s initial classification of the canopies.” Plaintiffs’ Motion For Summary Judgment p.38. At oral argument, coun- 
sel for both sides were unable to articulate any supporting authority for that position or its converse, and the court 
declines to adopt it. 

17 The Government describes Willoughby Camera as “most frequently cited as the authority for determining 
whether an article is a part.” Defendant’s Cross Motion For Summary Judgment p.17. It provided no authority for that 
proposition and counsel was unable to cite the court to authority at oral argument. 
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As recently as E.M. Chem. v. United States, 920 F.2d 910 (Fed. Cir., 
1990), the Federal Circuit has cited Willoughby for the proposition that: 


A part of an article is “something necessary to the completion of 
that article * * * without which the article to which it is to be joined, 
could not function as such article.” 


920 F.2d at 913. 

Clearly, Willoughby did not have to go that far to hold that wooden tri- 
pods were not camera parts. The overbreadth of that holding resulted in 
that some intellectual thrashing as courts struggled to avoid unjust 
results. The court recognized the existence of a second line of parts cases 


in Spearhead Indus., Inc. v. United States, 6 C.1.T. 176, (CIT, 1983), 
when it noted: 


The question as to what constitutes a part for tariff purposes has 
given rise to much litigation. From this litigation there have devel- 
oped two lines of cases on the subject. The first [arose from Wil- 
loughby]. In order to bea part under the Willoughby case, the article 
must be an integral, constituent or component part, without which 
the article to which it is joined could not function as such article. 
The other line of cases evolved from United States v. Pompeo, 43 
CCPA9Q, C.A.D. 602 (1955), which held that a device may be a part of 
an article even though its use is optional and the article will func- 
tion without it, if the device is dedicated for use upon the article, 
and, once installed, the article will not operate without it. 


6 C.LT at 181.18 


Pompeo, however, went even farther than that in its departure from 
Willoughby. The Court there held that classification of imported items 
as parts should be “based upon the * * * nature and function of the 
imported item” rather than on whether the item of which it was a part 
could not function without it. United States v. Pompeo, 43 CCPA 9, 13, 
(1955). 

That divergence has resulted in a line of cases such as Mitsubishi Int'l 
Corp. v. United States, 17 CIT 871, 829 F Supp. 1387 (1993), App. Dis’m, 
Mitsubishi Int’l Corp. v. United States, 22 F.3d 1102 (Fed. Cir. 1993), 
which noted, after recognizing that under the Pompeo line that to decide 
whether an item is solely or chiefly used as a part, “* * * the Court must 
consider the nature, function and purpose” of the item in relation to the 
article it will join. 17 CIT at 881 (citing Ideal Toy Corp. v. United States, 
58 C.C.PA. 9 (1979), and restating the general Willoughby rule, that: 


Nevertheless, the mere “fact that the article operates, functions or 
can be used without the item is not determinative.” Ideal Toy 58 
CCPA at 138, 433 F.2d at 803 (citing Trans Atlantic Co. v. United 
States, 48 CCPA 30, C.A.D. 758, 1960 WL 8476 (1960). 


17 CIT at 881-8829. 


18 The court in Spearhead did not attempt to resolve the apparent conflict, since it found the items at issue were not 
parts under either line of cases. Ibid. 


19 Some cases have described the Willoughby rule as having been modified over the years. See, e.g. Clipper Belt Lacer 
Co. v. United States, 14 CIT 146, 155, 738 F. Supp. 528 (1990). Given continued references to the unmodified rule, see, 


e.g., E.M. Chem. v. United States, 920 F.2d at 913, those cases positing the existence of two lines of cases appear to more 
accurately reflect the situation. 
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The Mitsubishi court held that even if the item to which the part 
would be joined could function without it: 


* * * the fact that the [imported item’s] sole purpose is to secure”? 
the [principal machine’s] operation is enough to establish that the 
component is integral to the machine. 


Ibid at 882. See, also, Sumitomo Corp. Of America v. United States, 855 
F. Supp 1283, 1291, (CIT, 1994). 

The court is persuaded that the Mitsubishi analysis more fully 
reflects current economic reality under the HTSUS, and that if forced to 
chose between the Willoughby/Pompeo dichotomy the Federal Circuit 
would prefer the latter2!. Accordingly, because the canopies here at 
issue, while not necessary to the operation of the baby seats to which 
they will attach, do satisfy a specific and integral need for use of those 
items, Statement Of Material Facts Not At Issue 114, and because the 
canopies have no use other than as a seat attachment, Statement Of 
Material Facts Not At Issue 116, the court finds that they are parts of 
automobile seats pursuant to the analysis above discussed, and that 
accordingly, the government’s classification is incorrect and Bauerhin’s 
alternative is correct. See, Jarvis Clark Co. v. United States, supra.?? 


IV 


CONCLUSION 
For the reasons stated above, Plaintiff's Motion for Summary Judg- 


ment is denied as to inserts and granted as to canopies which should be 
classified under HTSUS Heading CA 9401.90.10 as parts of seats, and 
Defendant’s Cross-Motion for Summary Judgment is denied as to cano- 
pies and granted as to inserts which should be classified under HTSUS 
Heading 9404.90.20 as bedding and similar furnishing. 


20 That is, that it “satisfy a specific and integral need in the * * * machine’s operation * * *” Jbid. 


21 Nor does the court believe that decision would be affected by the pellucid reasoning of Nidec Corp. v. United 


States, 861 FSupp 136, 141-142, (CIT, 1994) Aff'd, 68 F3d 1333 (Fed. Cir. 1995) pointing out the precedence of the 
General Rules. 


22 Pursuant to Additional U.S. Rules of Interpretation 1(c), supra at footnote 15, the Court finds no heading that 


provides specifically for Bauerhin’s baby seat canopies. Therefore, the classification analysis can turn to parts-and-ac- 
cessories. y 
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International Trade Litigation, United States Customs Service, of counsel, for defen- 
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OPINION 

RESTANI, Judge: This action is before the court on cross-motions for 
summary judgment made pursuant to USCIT Rule 56 by plaintiffs Pac 
Fung Feather Company, Ltd. (“Pac Fung”) and Natural Feather & Tex- 
tiles, Inc., Pac Fung’s U.S. selling agent, and defendants United States, 
et al. Plaintiffs contest the final regulations promulgated by the United 
States Customs Service (“Customs”) concerning the rules of origin for 
textile and apparel products. See Rules of Origin for Textile and Apparel 
Prods., 60 Fed. Reg. 46,188 (Dep’t Treas. 1995). In addition to their 
cross-motion, defendants move to dismiss plaintiffs’ action on the basis 
of certain jurisdictional defects. 


STATUTORY AND REGULATORY SCHEME 


On December 8, 1994, President Clinton signed into law the Uruguay 
Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994) 
(“URAA”). Section 334(a) of the URAA directs that the Secretary of the 
Treasury promulgate “rules implementing the principles contained in 
[section 334(b)] for determining the origin of textiles and apparel prod- 
ucts.” 19 U.S.C. § 3592(a) (1994). The principles set forth in section 
334(b) provide, in relevant part, as follows: 


(1) In General.—Except as otherwise provided for by statute, a tex- 

tile or apparel product, for purposes of the customs laws and the 

administration of quantitative restrictions, originates in a country 

3 . - oe is the growth, product, or manufacture of that country 
* i rhe 


(A) the product is wholly obtained or produced in that country 
* KOK, 


(B) the product is a yarn, thread, twine, cordage, rope, cable, or 
braiding and— 
(i) the constituent staple fibers are spun in that country 
Re 
(ii) the continuous filament is extruded in that country * * *, 


% 
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(C) the product is a fabric, including a fabric classified under 
chapter 59 of the [Harmonized Tariff Schedules of the United 
States (“HTSUS”)], and the constituent fibers, filaments, or yarns 
are woven, knitted, needled, tufted, felted, entangled, or trans- 
formed by any other fabric-making process in that country * * *; or 

(D) the product is any other textile or apparel product that is 
wholly assembled in that country * * * from its component pieces. 
(2) Special Rules.—Notwithstanding paragraph (1)(D)— 

(A) the origin of a good that is classified under one of the following 
[HTSUS] headings or subheadings shall be determined under sub- 
paragraph (A), (B), or (C) of paragraph (1), as appropriate: 5609, 
5807, 5811, 6209.20.50.40, 6213, 6214, 6301, 6302, 6303, 6304, 
6305, 6306, 6307.10, 6307.90, 6308, or 9404.90;! * * * 

* ok eS * 


* * 


* 


(3) Multicountry Rule.—If the origin of a good cannot be deter- 
mined under paragraph (1) or (2), then that good shall be consid- 
ered to originate in, and be the growth, product, or manufacture 


(A) the country * * * in which the most important assembly or 
manufacturing process occurs, or 

(B) if the origin of the good cannot be determined under subpara- 
graph (A), the last country * * * in which important assembly or 
manufacturing occurs. 


19 U.S.C. § 3592(b) (1994) (emphasis added). 

On May 23, 1995, Customs published a notice of proposed regulatory 
rules to implement the origin principles set forth above. Rules of Origin 
for Textile and Apparel Prods., 60 Fed. Reg. 27,378 (Dep’t Treas. 1995). 
In its notice, Customs addressed concerns as to the application of section 
334(b)(2)(A), the “Special Rule” for products falling under certain 
HTSUS headings and subheadings. See 19 U.S.C. § 3592(b)(2)(A). Cus- 
toms stated the following: 


The words “as appropriate” in section 334(b)(2)(A) of the 
[URAA] appear to have created some confusion regarding the 
application of that statutory provision. In this regard it has been 
suggested to Customs, for example, that because neither a bed 
sheet nor a comforter (each of which is classifiable in a tariff provi- 
sion listed in section 334(b)(2)(A)) is a fabric, it would not be 
appropriate to determine the origin of the sheet or comforter by 


1 The enumerated headings and subheadings cover, in pertinent part, the following goods: 
Heading 5609 Articles of yarn, strip, twine, etc. 
Heading 5807 Labels, calane of textile materials. 
Heading 5811 Quilted textile products. 
Item 6209.20.50.40 Diapers. 
Heading 6213 Handkerchiefs. 
Heading 6214 Shawls, scarves, mufflers, and the like. 
Heading 6301 Blankets and traveling ning 
Heading 6302 Bed, table, toilet, kitchen linens. 
Heading 6303 Curtains & interior blinds; curtain valances. 
Heading 6304 Other furnishing articles. 
Heading 6305 Sacks, bags used for packing 4 
Heading 6306 Tarpaulins, awnings, sunblinds; tents; sails. 
Subheading 6307.10 _Dishcloths, dusters, similar cleaning cloths. 
Subheading 6307.90 Other made up articles (e.g. surgical cloths). 
Heading 6308 Needlecraft sets consisting of woven fabric & yarn. 
Subheading 9404.90 Other bedding articles (e.g. pillows, cushi similar furnishi 
HTSUS, USITC Pub. 2831 (1995 & Supp. 1 1995) [hereinafter “HTSUS”. 
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resorting to [section 334(b)(1)(C)] which on its face covers only fab- 
ric. Customs does not agree with this suggested interpretation 
because all of the HTSUS provisions listed in section 334(b)(2)(A) 
cover goods that have been advanced beyond the form of (in other 
words, have been made from) yarn, thread, etc., or fabric. Accord- 
ingly, the suggested interpretation would make a nullity of section 
334(b)(2)(A). 
60 Fed. Reg. at 27,382. 

Following a period for public comment, on September 5, 1995, Cus- 
toms published the final regulatory amendments implementing the new 
origin rules for textile and apparel products.” 60 Fed. Reg. at 46,188. In 
that notice, Customs adhered to its interpretation of the Special Rule for 
specified HTSUS headings and subheadings. Customs reasoned that as 
all of the HTSUS provisions “cover goods that have been advanced 
beyond yarn or fabric form, the origin of those goods should be deter- 
mined by the yarns * * * or the fabrics which comprise the good.” 60 Fed. 
Reg. at 46,192. Thus, for example, 


when determining the origin of a bed sheet cut and finished in 
Country B from fabric woven in Country A, the appropriate rule is 
[section 334(b)(1)(C)] which concerns the origin of fabrics. 


Customs dismissed challenges to its interpretation of the Special 
Rule, maintaining that 


none of the interpretations suggested by those commentators ade- 
quately addressed the fact that all of the [HTSUS] headings and 
subheadings listed in [the Special Rule] provide for goods made 
from materials and that, therefore, the most reasonable interpreta- 
tion of that section is that it is appropriate to determine the origin of 
those goods according to § 334(b)(1)(B), the rule for yarns, or 
§ 334(b)(1)(C), the rule for fabrics. 
60 Fed. Reg. at 46,192. Accordingly, Customs drafted the new regula- 
tions to reflect this position. In accordance with its interpretation of the 
Special Rule, Customs utilizes specific rules and requirements for deter- 
mining the origin of goods falling under the enumerated HTSUS provi- 
sions. For example, “[t]he country of origin of a good classifiable under 
heading 6301 through 6306 is the country * * * in which the fabric com- 
prising the good was formed by a fabric-making process.”® 60 Fed. Reg. 
at 46,203 (emphasis added). 

Herein lies the heart of plaintiffs’ cause of action. Pac Fung, head- 
quartered in Hong Kong, manufactures home textile articles, such as 
comforter shells, flat and fitted bed sheets, pillowcases, pillow shams, 
and duvet covers. Compl. {1 3, at 2. Pac Fung manufactures these prod- 
ucts in factories located in Hong Kong, the People’s Republic of China, 
and Macau, using fabric woven in various countries, but primarily in 
China. Plaintiffs indicate that all of the products manufactured by Pac 


2 The final rules provide that the regulations do not become effective until July 1, 1996. 60 Fed. Reg. at 46,188. 


3 Customs’ new regulations define the fabric-making process as “any manufacturing operation that begins with 
polymers, fibers, filaments (including strips), yarns, twine, cordage, rope, or fabric strips and results in a textile fabric.” 
60 Fed. Reg. at 46,198. 
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Fung, and exported to the United States, fall within an enumerated tar- 
iff provision of the Special Rule. See supra note 1; 19 U.S.C. 
§ 3592(b)(2)(A). Under Customs’ new final regulations, plaintiffs con- 
tend, those products manufactured by Pac Fung in Hong Kong or Macau 
using Chinese-woven fabric, will be deemed to originate in China. Thus, 
Pac Fung’s imports of these products after July 1, 1996, the effective 
date of the new regulations, will be subject to quantitative textile 
restrictions on exports from China. 

Plaintiffs assert that Customs’ regulatory implementation of the stat- 
utory directive contained in section 334 of the URAA is arbitrary, capri- 
cious, and otherwise not in accordance with law. Plaintiffs ask the court 
to enjoin defendants from implementing and enforcing the new regula- 
tions, and request that the court remand this matter to the Department 
of the Treasury for the promulgation of new regulations that are in 
accordance with law. Defendants contend that the court should (1) dis- 
miss plaintiffs’ action for lack of subject matter jurisdiction and stand- 
ing, or in the alternative, (2) enter summary judgment in defendants’ 
favor. 


DISCUSSION 
I. Defendants’ Motion to Dismiss: 
A. Jurisdiction 
Plaintiffs claim jurisdiction over Customs’ promulgation of the final 


rules of origin, pursuant to 28 U.S.C. § 1581(i)(3), (4) (1988 & Supp. V 
1993).5 As is well established, section 1581(i) is a broad residual jurisdic- 


“ce 


tional provision that “‘may not be invoked when jurisdiction under 
another subsection of § 1581 is or could have been available, unless the 
remedy provided under that other subsection would be manifestly inad- 
equate.’” Norcal/Crosetti Foods, Inc. v. United States, 963 F.2d 356, 359 
(Fed. Cir. 1992) (quoting Miller & Co. v. United States, 824 F.2d 961, 963 
(Fed. Cir. 1987), cert. denied 484 U.S. 1041 (1988)). Defendants assert 
that section 1581(i) jurisdiction is unavailable to plaintiffs because 
plaintiffs “have failed to establish that the customary basis for invoking 
this Court’s jurisdiction over future entries, 28 U.S.C. § 1581(h), is man- 
ifestly inadequate.” Defs.’ Mot. to Dismiss & Cross-Mot. Summ. J. at 5. 
Section 1581(h), Title 28, United States Code, provides that the 


4 These include flat and finished bed sheets, pillowcases, and duvet covers under Heading 6302, pillow shams and 
dust ruffles under Heading 6304, downproof comforter shells under Subheading 6307.90, and prefilled comforters and 
quilts under Subheading 9404.90 of the HTSUS. See Pls.’ Mot. Summ. J. at 8 n.7; see also Pls.’ Mot. Order Establishing 
Expedited Litig. Schedule, Ex. A, 1 11, at 5 (statement of Fan Shi Hoo) (indicating that “(flor every product manufac- 
tured by Pac-Fung, * * * [Customs’ new] regulations would fix the origin of the merchandise, for quota and other pur- 
poses, as the country where the constituent fabric used to manufacture the product was woven in the ’greige’ state”) 
(hereinafter “Fan Statement”]. 

5 The statutory provisions provide that the court 

shall have exclusive jurisdiction of any civil action commenced against the United States * * * that arises out of any 
law of the United States providing for— 


* * * * * * 


(3) embargoes or other quantitative restrictions on the importation of merchandise for reasons other than 
the protection of the public health or safety; or 

(4) administration and enforcement with respect to the matters referred to in paragraphs (1)-(3) of this 
subsection and subsections (a)-(h) of this section. 


28 U.S.C. § 1581(i)(3), (4). 
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Court of International Trade shall have exclusive jurisdiction of 
any civil action commenced to review, prior to the importation of 
the goods involved, a ruling issued by the Secretary of the Treasury 
* * * relating to classification, valuation, rate of duty, marking, 
restricted merchandise, entry requirements, drawbacks, * * * or 
similar matters, but only if the party commencing the civil action 
demonstrates to the court that he would be irreparably harmed 
unless given an opportunity to obtain judicial review prior to such 
importation. 


28 U.S.C. § 1581(h) (1988). In general, “an action designed to obtain 
judicial review of a ruling prior to importation cannot avoid the special 
provision of § 1581(h) by stating a cause of action under the court’s 
residual jurisdiction.” Association of Food Indus., Inc. (Pistachio 
Group) v. von Raab, 9 CIT 626, 628, 624 F. Supp. 1557, 1558 (1985). 

Both parties admit, however, that Customs has not issued a review- 
able “ruling” as contemplated under section 1581(h).6 Defendants 
assert that, absent a showing that relief under section 1581(h) is mani- 
festly inadequate, plaintiffs first must seek a Customs ruling for Pac 
Fung’s products based on the new country of origin regulations. Plain- 
tiffs’ failure to exhaust this remedy, according to defendants, would ren- 
der a nullity to section 1581(h). The court disagrees. 

First, Customs has enunciated a regulatory scheme that plaintiffs 
contend is arbitrary, capricious, and not in accordance with the statu- 
tory directive contained in section 334(b)(2)(A) of the URAA. Thus, this 
is not an action seeking a determination as to the application of law to 
specific merchandise. It is a challenge to the law at issue, i.e. the general 
regulations. The court may conduct limited review of agency action to 
determine whether such action falls within the agency’s congressional- 
ly-delegated authority and whether the statutory language authorizing 
the agency action has been properly construed. Cf Florsheim Shoe Co. v. 
United States, 6 CIT 1, 11,570 F Supp. 734, 743 (1983) (discussing judi- 
cial review of exercise of broad discretionary authority delegated by 
Congress to President), aff’d, 744 F.2d 787 (Fed. Cir. 1984); see generally 
Spears v. Merit Sys. Protection Bd., 766 F.2d 520, 523 (Fed. Cir. 1985) 
(“[R]egulations promulgated by an agency must be consistent with stat- 
utory provisions enacted by Congress.”). It is properly within the juris- 
dictional province of the court to declare ultra vires and void, agency 
action that is beyond the scope of its defined statutory authority. See 


6 Plaintiffs present an alternative argument, relying upon American Frozen Food Institute Inc. v. United States, 855 
F Supp. 388 (Ct. Int’! Trade 1994). Plaintiffs contend that if the court finds that jurisdiction lay in section 1581(h), then 
Customs’ new regulations constitute a reviewable “ruling” for purposes of that section. The court disagrees with plain- 
tiffs’ contention. American Frozen Food involved a Treasury decision, arising from a 19 U.S.C. § 1516 (1988) petition, 
regarding the proper placement of origin markings on packages containing imported frozen produce. 855 F. Supp. at 
391. In their petition, certain U.S.-based frozen food packaging companies requested review of this issue and provided 
specific exemplars of labelling for their products. Jd. The court determined that the Treasury decision “function[ed] as 
a determination of the manner in which frozen produce imports will be treated” and constituted a “ruling that [was] 
sufficiently specific” for purposes of section 1581(h). In this case, Customs’ new origin rules broadly cover all textile 
and apparel products. Although the challenged regulations here manifest the appropriate origin rules for certain 
HTSUS provisions, the court does not find that this constitutes a “ruling” within the contemplation of section 1581(h). 
Unlike the facts in American Frozen Food, Customs has not made a ruling on the basis of specific merchandise that 
plaintiffs intend to import under a specific set of circumstances. See also Pagoda Trading Co. v. United States, 6 CIT 
296, 297-98, 577 F Supp. 22, 23-24 (1983) (holding that Customs decision providing guidelines for classification of 
footwear, but not ruling specifically on merchandise intended to be imported, not § 1581(h) ruling). 
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Fieldston Clothes, Inc. v. United States, Slip Op. 95-159, at 7 (Sept. 14, 
1995); Target Sportswear, Inc. v. United States, 875 F. Supp. 835, 841, 
aff'd, 70 F.3d 604 (Fed. Cir. 1995). 

Second, the court finds any relief that might be provided by 28 U.S.C. 
§ 1581(h) to be manifestly inadequate in this case; thus, exhaustion of 
this administrative remedy is not required. Customs has articulated its 
interpretation of the Special Rule for products falling under the enu- 
merated HTSUS provisions, and the regulations are clearly drafted in 
order to implement this interpretation broadly. It would be futile for Pac 
Fung to seek numerous rulings for merchandise using Chinese-origin 
fabric, because it is clear how Customs will treat such merchandise 
under its new origin rules. Customs has no authority to deviate from its 
own regulations and can afford plaintiffs no relief pursuant to section 
1581(h).7 

Finally, jurisdiction pursuant to 28 U.S.C. § 1581(i) is appropriate 
because of the potential for immediate injury and irreparable harm. In 
addition to the potential impact Customs’ interpretation will have upon 
the entire textile and apparel industry, products of Chinese-origin fabric 
would be subject to quantitative import restrictions imposed on textiles 
from China. Plaintiffs’ affidavit submitted with its motion for expedited 
hearing makes clear that it cannot conduct its business in a commer- 
cially sound manner unless it knows whether its full range of goods will 
be restricted. See Fan Statement 1 15, at 7. Given the uncertainty of 
timely review by Customs of Pac Fung’s numerous products, any rem- 
edy provided by section 1581(h) would be manifestly inadequate, even if 
futility were not an issue. Cf Mast Indus., Inc. v. Regan, 8 CIT 214, 
220-21, 596 F Supp 1567, 1573-74 (1984) (finding § 1581(a) protest pro- 
cedures manifestly inadequate where interim regulations restricting 
imports posed potential for “‘immediate injury and irreparable harm to 
an industry and a substantial impact on the national economy’”). 

Further, the court finds American Ass’n of Exporters & Importers- 
Textile and Apparel Group v. United States, 751 F.2d 1239 (Fed. Cir. 
1985) (“AAEI-TAG”), supportive of plaintiffs’ jurisdictional claim under 
section 1581(i). In AAEI-TAG, the Federal Circuit held that exhaustion 
of protest procedures, which are analogous to obtaining a § 1581(h) rul- 
ing, is not required where prospective importers challenge Customs reg- 
ulations imposing import restrictions. Jd. at 1245-46. Here, the new 
regulations will restrict imports made from Chinese-origin fabric, and 
may result in an embargo of such textile and apparel products when 
quotas are full. The court finds this action ripe for review under 28 
U.S.C. § 1581(i)(3) & (4), pertaining to, inter alia, the administration 
and enforcement of quantitative restrictions on the importation of mer- 
chandise. 


7 The court disagrees with defendants’ contention that “it is purely speculation that the new, yet to be implemented, 
regulation will apply to plaintiffs’ merchandise in the manner plaintiffs suggest.” Defs.’ Mot. to Dismiss & Cross-Mot. 
Summ. J. at 11.On the contrary, Customs’ articulated interpretation of the Special Rule (the statute) is expressly delin- 
eated in the new regulations. Customs must apply the final rules of origin (the regulation) as they are written to any 
ruling on Pac Fung’s products. 
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B. Standing 


Defendants assert that plaintiffs lack standing to bring this action on 
the grounds that plaintiffs have not demonstrated any judicially cogni- 
zable injury. Specifically, defendants contend that plaintiffs have not 
alleged any “actual or imminent” injury, see Lujan v. Defenders of Wild- 
life, 504 U.S. 555, 560-61 (1992), and that it is still speculative as to how 
the new regulations will apply, ifat all, to Pac Fung’s products. The court 
does not agree with defendants, and finds that plaintiffs have standing 
to bring their challenge. 

Congress has provided that any civil action of which this court has 
jurisdiction may be commenced by “any person adversely affected or 
aggrieved by agency action within the meaning of [5 U.S.C. § 702].” 28 
US.C. § 2631(i) (1988). Section 702, Title 5, United States Code, pro- 
vides in part that “[a] person suffering legal wrong because of agency 
action, or adversely affected or aggrieved by agency action within the 
meaning of a relevant statute, is entitled to judicial review thereof.” 5 
U.S.C. § 702 (1994). As indicated, Pac Fung exports to the United States 
the products of the type enumerated in the Special Rule of section 
334(b)(2)(A), see supra note 4, and the regulations are clear as to how 
the country of origin will be determined for those products. Approxi- 
mately 80% of Pac Fung’s total factory output is exported to the United 
States. Fan Statement 13, at 2. In addition, China is the principal source 
of fabric for use in Pac Fung’s home textile products. Id. 11 5, at 3. 

Many of Pac Fung’s products are also subject to textile quota category 
362 restraints. See Pls.” Mem. P & A. in Opp’n to Defs.’ Mot. to Dismiss 
at 18. According to plaintiffs, China’s Category 362 quota allocation has 
closed early in each of the past two years. Jd. As a result, based on its 
1995 performance, Pac Fung stands to lose United States orders valued 
at nearly $40 million per year for goods produced in its Hong Kong and 
Macau factories. Fan Statement 1 11, at 5. Further, investment in plant 
and equipment at the Hong Kong and Macau factories is valued at $9.5 
million. Jd. 1 13, at 6. The new regulations may require reorganization 
and/or relocation of its manufacturing and sourcing operations. Id. 115, 
at 7. These allegations support a finding of direct threat of injury to 
plaintiffs by Customs’ new regulations. 


II. Plaintiffs’ Motion for Summary Judgment: 

As previously noted, section 334(b) of the URAA sets forth the prin- 
ciples to be followed by Customs in issuing rules of origin for textile and 
apparel products. Section 334(b)(1) contains “general” rules of origin 
for most textile and apparel products. Section 334(b)(2) contains the 
Special Rule of origin at issue for products falling under certain enumer- 
ated tariff provisions. Section 334(b)(3) contains a “multicountry rule” 
of origin for products whose origin cannot be determined under (b)(1) or 
(2). 19 U.S.C. § 3592(b)(1)-(3). The country of origin for goods falling 
under the enumerated tariff provisions of the Special Rule, is deter- 
mined by applying the first three principles contained in section 
334(b)(1), that is, (A), (B), or (C), “as appropriate.” The prefatory lan- 
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guage to the Special Rule clearly indicates, and the parties admit, that 
the single country of assembly rule contained in section 334(b)(1)(D) is 
not to be applied. 

Plaintiffs contest Customs’ regulatory implementation of the Special 
Rule, primarily as it relates to the origin rule for fabrics in section 
334(b)(1)(C). Section 334(b)(1)(C) determines the country of origin for 
merchandise if 


the product is a fabric, including a fabric classified under chapter 59 
of the [HTSUS], and the constituent fibers, filaments, or yarns are 
woven, knitted, needled, tufted, felted, entangled, or transformed 
by any other fabric-making process in that country. 


19 U.S.C. § 3592(b)(1)(C) (emphasis added) (“fabric origin rule”). First, 
plaintiffs point out that according to the common and ordinary meaning 
of the term “fabric”, many of the Special Rule products fall within that 
definition, while others clearly do not. As the statutory language directs 
country of origin to be determined for products that are “fabrics”, plain- 
tiffs contend that Customs is incorrect in broadening the scope of that 
term to include products that have been advanced beyond the form of, or 
made up from, fabric. Defendants admit that the Special Rule products 
do not fall within the literal definition of “fabric”, but contrary to plain- 
tiffs’ assertion, defendants contend that none of the Special Rule prod- 
ucts satisfy that definition. 

Second, plaintiffs assert that the statutory admonition to determine 
the origin of Special Rule goods according to section 334(b)(1)(A), (B) or 
(C), “as appropriate,” is intended to insure that origin of these products 
is determined when, by the statute’s literal terms, it is appropriate to do 
so. Thus, plaintiffs contend, the origin of a Special Rule product will be 
determined by the first three principles contained in section 334(b)(1), 
that is, (1) when the product is “wholly obtained or produced” from a 
single country, (2) where the product is “yarn, thread,” etc., or (3) where 
the product is a “fabric”. If a Special Rule product does not fit within the 
literal terms of these three provisions, then, according to plaintiffs’ 
interpretation of the statutory scheme, reference is made to Multicoun- 
try Rule in section 334(b)(3). The court disagrees with plaintiffs’ 
construction of the statute. 

As with any case involving statutory interpretation, the court first 
examines the language of the statute itself. See, e.g., North Dakota v. 
United States, 460 U.S. 300, 312 (1983). The Special Rule provides that 
the country of origin for certain enumerated headings and subheadings 
“shall be determined under subparagraph (A), (B), or (C) of paragraph 
(1), as appropriate.” 19 U.S.C. § 3592(b)(2)(A). The statute does not 
define the term “fabric”, consequently the court must interpret the 
term according to its “ordinary, contemporary, and common meaning.” 
See National Customs Brokers and Forwarders Ass’n v. United States, 
14 CIT 108, 111, 731 F Supp. 1076, 1079 (1990). The meaning of the 
term “must also be construed in the context of [its] enactment by the 
legislature.” Id. 
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“Fabric” is defined as “[a] cloth produced [especially] by knitting, 
weaving, or felting fibers.” The American Heritage Dictionary 484 (2d 
1982). Plaintiffs argue that the term “fabric” is equivalent to “cloth” 
which is in turn the same as certain goods falling under the enumerated 
HTSUS provisions of the Special Rule, such as: handkerchiefs (Heading 
6213); blankets (Heading 6301); sheets (Heading 6302); tarpaulins 
(Heading 6306); and dishcloths (Heading 6307.10). The court disagrees. 
The court does not find that these products are “fabrics” within the ordi- 
nary, common definition of that term. Rather, the relevant enumerated 
tariff provisions cover products that are made from fabric, and generally 
processed into final form, including those listed by plaintiffs. Nonethe- 
less, even though plaintiffs are correct that the Special Rule products at 
issue do not fall within the common meaning of the term “fabric”, the 
question remains whether Congress intended the origin of such prod- 
ucts to be determined according to the fabric origin rule in section 
334(b)(1)(C). 

It is a fundamental principle of statutory construction that a statute 
should be interpreted so as not to render one part inoperative. See, e.g., 
Department of Revenue of Or. v. ACF Indus., Inc., 1148. Ct. 843, 848-49 
(1994). Adopting plaintiffs’ construction of the statute defeats the pur- 
pose of enacting the Special Rule. If a Special Rule product were 
required to fall within the literal terms of section 334(b)(1)(B) or (C), 
that is, the good is literally a yarn, thread, etc., or fabric, then the coun- 
try of origin of the good would be determined by subsection (B) or (C) in 
the first instance, and there would be no need for a special rule to specifi- 
cally designate that those subsections apply. Similarly, if all the Special 
Rule products are not within (B) or (C) because they are advanced 
beyond the forms of yarn, thread, etc., or fabric, as Customs determined, 
then subsections (B) and (C) would never apply (be “appropriate”) to 
confer origin, again rendering the designation of those subsections 
superfluous. The only reasonable construction of the statute is that the 
origin of the Special Rule products is determined by reference to the first 
three principles contained in section 334(b)(1)(A), (B) or (C), whichever 
is most appropriate.® 

Furthermore, contrary to plaintiffs’ contention, Customs’ interpreta- 
tion does not prevent the country of origin for “virtually all” of the Spe- 
cial Rule products from being determined under the Multicountry Rule 
in section 334(b)(3). The Multicountry Rule is applied where the origin 
of a product cannot be determined according to the General Rules, sec- 
tion 334(b)(1), or the Specials Rules, section 334(b)(2). The rule directs 
the origin of a textile product to be determined according to the country 
where the “most important” or “last important” assembly or manufac- 
turing process occurs. 19 U.S.C. § 3592(b)(3). Customs noted that the 
Special Rule goods may have their origin determined according to the 


8 Even assuming, arguendo, that this question is sufficiently unanswered as to warrant an analysis under Chevron 
U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 837 (1984), the court finds that Customs’ interpreta- 


tion is a reasonable and permissible construction of the statute. As noted, plaintiffs’ construction of the statutory 
scheme would render the Special Rule superfluous. 





U.S. COURT OF INTERNATIONAL TRADE 39 


Multicountry Rule when, for example, “a good is made from fabrics orig- 
inating in different countries.” See 60 Fed. Reg. at 46,192. The court 
finds no error in this construction of the statute. 


CONCLUSION 


Defendants’ motion to dismiss on jurisdictional grounds is denied. 
The court finds Customs’ promulgation of its final regulations concern- 
ing the rules of origin for textile and apparel products to be in accor- 
dance with law. Accordingly, plaintiffs’ motion for summary judgment is 
denied, and defendants’ cross-motion for summary judgment is 
granted. 
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OPINION AND ORDER 


AQUILINO, Judge: Science and government have apparently come to 
agree that the turtles which have navigated Earth’s oceans for millions 
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of years may not survive modern human habits (and appetites) without 
the intervention of law. In the United States, the Congress has adopted 
the Endangered Species Act (“ESA”), 16 U.S.C. §1531 et seq., and more 
recently Pub. L. No. 101-162, 103 Stat. 988 (1989). Under ESA, four 
species of sea turtle have been listed as “endangered”, while another is 
considered “threatened”. The part of Pub. L. No. 101-162 which is at 
the core of this case, and which therefore must be set forth in toto, is as 
follows: 


Sec. 609. (a) The Secretary of State, in consultation with the Sec- 
retary of Commerce, shall, with respect to those species of sea 
turtles the conservation of which is the subject of regulations pro- 
mulgated by the Secretary of Commerce on June 29, 1987— 


(1) initiate negotiations as soon as possible for the develop- 
ment of bilateral or multilateral agreements with other 
nations for the protection and conservation of such species of 
sea turtles; 

(2) initiate negotiations as soon as possible with all foreign 
governments which are engaged in, or which have persons or 
companies engaged in, commercial fishing operations which, 
as determined by the Secretary of Commerce, may affect 
adversely such species of sea turtles, for the purpose of enter- 
ing into bilateral and multilateral treaties with such countries 
to protect such species of sea turtles; 

(3) encourage such other agreements to promote the pur- 
poses of this section with other nations for the protection of 
specific ocean and land regions which are of special significance 
to the health and stability of such species of sea turtles; 

(4) initiate the amendment of any existing international 
treaty for the protection and conservation of such species of sea 
turtles to which the United States is a party in order to make 
such treaty consistent with the purposes and policies of this 
section; and 

(5) provide to the Congress by not later than one year after 
the date of enactment of this section— 

(A) a list of each nation which conducts commercial 
shrimp fishing operations within the geographic range of 
distribution of such sea turtles; 

(B) a list of each nation which conducts commercial 
shrimp fishing operations which may affect adversely such 
species of sea turtles; and 

(C) a full report on— 

(i) the results of his efforts under this section; and 

(ii) the status of measures taken by each nation 
listed pursuant to paragraph (A) or (B) to protect and 
conserve such sea turtles. 


(b)(1) IN GENERAL.—The importation of shrimp or products 
from shrimp which have been harvested with com mercial fishing 
technology which may affect adversely such species of sea turtles 
shall be prohibited not later than May 1, 1991, except as provided in 
paragraph (2). 
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(2) CERTIFICATION PROCEDURE.—The ban on importation 
of shrimp or products from shrimp pursuant to paragraph (1) shall 
not apply if the President shall determine and certify to the Con- 
gress not later than May 1, 1991, and annually thereafter that— 

(A) the government of the harvesting nation has provided 
documentary evidence of the adoption of a regulatory program 
governing the incidental taking of such sea turtles in the 
course of such harvesting that is comparable to that of the 
United States; and 

(B) the average rate of that incidental taking by the vessels of 
the harvesting nation is comparable to the average rate of inci- 
dental taking of sea turtles by United States vessels in the 
course of such harvesting; or 

(C) the particular fishing environment of the harvesting 
nation does not pose a threat of the incidental taking of such 
sea turtles in the course to such harvesting. 


103 Stat. at 1037-38, 16 U.S.C. § 1537 note. The controversy focuses on 
compliance with and enforcement of part (b) of this section 609. 


I 


The subject-matter jurisdiction of this court over the controversy has 
been established. E.g., Earth Island Institute v. Christopher, 6 F.3d 648 
(9th Cir. 1993). And in slip op. 95-103 (June 5, 1995), 19CIT _, 890 
F.Supp. 1085, familiarity with which is presumed, the court denied 
defendants’ threshold motion to dismiss part of the complaint. 

By the time of that decision, the plaintiffs had interposed a motion for 
summary judgment, encompassing, among other requested relief, (a) a 
declaration that the defendants are not properly enforcing the foregoing 
section 609(b) by restricting its mandate to the Gulf of Mexico-Carib- 
bean Sea-western Atlantic Ocean, failing to evaluate the actual inciden- 
tal-sea-turtle-take comparability of each country covered by the statute 
and failing to impose import prohibitions on shrimp and shrimp prod- 
ucts in a timely manner; (b) an embargo of that seafood from all coun- 
tries covered by the statute unless and until the defendants have 
certified them as prescribed by section 609(b)(2); and (c) striking exist- 
ing guidelines in regard thereto as violative of the Administrative Proce- 
dure Act. The defendants and the intervenor-defendant have now 
responded with motions of their own for summary judgment. Necessar- 
ily in conformity with CIT Rule 56(i), each side has filed a statement of 
material facts as to which it contends there is no genuine issue to be 
tried. They are, among others: 

Based on studies conducted in the Gulf of Mexico and Atlantic Ocean, 
the Department of Commerce’s National Marine Fisheries Service 
(“NMFS”) issued regulations pursuant to ESA which now require U.S. 
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shrimp trawlers in those waters to use approved turtle-excluder devices 
or “TEDs”! at all times. 

In the face of continuing concern over sea-turtle protection and of 
opposition by domestic shrimpers to the TEDs, Congress enacted sec- 
tion 609 in an effort to encourage similar regulatory measures for for- 
eign shrimp trawlers. 

Australia, Bahrain, Bangladesh, Belize, Brazil, Brunei, Burma, Cam- 
eroon, Canada, Chile, China, Colombia, Costa Rica, Ecuador, Egypt, El 
Salvador, France, French Guiana, The Gambia, Ghana, Greece, Guate- 
mala, Guyana, Haiti, Honduras, Hong Kong, India, Indonesia, Italy, 
Ivory Coast, Jamaica, Japan, Kenya, Kuwait, Madagascar, Malaysia, 
Mexico, Micronesia, Morocco, Mozambique, Namibia, New Zealand, 
Nigeria, Oman, Pakistan, Panama, Peru, Philippines, Republic of 
Korea, Republic of Seychelles, Republic of Singapore, Spain, Sri Lanka, 
Suriname, Taiwan, Tanzania, Thailand, Trinidad & Tobago, Tunisia, 
Turkey, United Arab Emirates and Venezuela have been identified, 
among others, as countries which have persons or companies engaging 
in commercial fishing practices which may affect adversely those species 
of sea turtle protected by U.S. law and which export shrimp or products 
of shrimp to the United States. 

The President has delegated his authority under section 609(b) to the 
Secretary of State, who, in turn, has relegated it to the Under Secretary 
of State for Economic and Agricultural Affairs. 

After consulting with the NMFS, the Department of State has issued 
guidelines for compliance with and enforcement of section 609(b). 

To date, the defendants have applied section 609 only to countries in 
the restricted ocean area(s), namely, Mexico, Belize, Guatemala, Hon- 
duras, Nicaragua, Costa Rica, Panama, Colombia, Venezuela, Trinidad 
& Tobago, Guyana, Suriname, French Guiana and Brazil. 

The defendants have not applied section 609 to date to the Pacific- 
Ocean fleets of Mexico, Guatemala, Honduras, Nicaragua, Costa Rica, 
Panama and Colombia. 

The defendants have not evaluated incidental sea-turtle-take-compa- 
rability statistics for foreign shrimp-fishing nations, presuming instead 
take levels equivalent to those for U.S. trawlers. 

Of course, these are not the only facts material to this case: the others 
are referred to and relied on hereinafter. Nor can it be said that the par- 
ties are in agreement on all of them. Each side appears to agree, how- 


1 By the time of the Sea Turtle Conservation; Shrimp Trawling Requirements, 52 Fed.Reg. 24,244 (June 29, 1987), 
four such devices were approved, denominated as NMFS TED, Cameron TED, Matagorda TED and Georgia TED and 
discussed and depicted at pages 24,257-61 of that day’s publication. 

For developments since then, see, for example, Sea Turtle Conservation; Shrimp Trawling Requirements, 57 
Fed.Reg. at 33,452 et seq. (July 29, 1992) and at 41,703 et seg. (Sept. 11, 1992); 59 Fed.Reg. 33,697 (June 30, 1994); Sea 
Turtle Conservation; Restrictions Applicable to Shrimp Trawling Activities; Additional Turtle Excluder Device 
Requirements Within Certain Statistical Zones, 60 Fed.Reg. 21,741 (May 3, 1995); Sea Turtle Conservation; Restric- 
tions Applicable to Shrimp Trawling Activities; Leather back Conservation Zone, 60 Fed.Reg. 25,620 (May 12, 1995); 
Sea Turtle Conservation; Restrictions Applicable to Shrimp Trawling Activities; Additional Turtle Excluder Device 
Requirements Within Certain Fishery Statistical Zones, 60 Fed.Reg. 32,121 (June 20, 1995). 
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ever, that the case can be finally decided on the motions presented; that 
is, there is no dispute over facts which requires trial. 

After review and consideration of all of the papers presented, as well 
as a hearing held thereon, the court concurs. The dispositive issues 
raised are legal, and they now can be resolved properly by summary 
judgment.? 


II 


While denying defendants’ initial motion to dismiss Earth Island 
Institute, Todd Steiner, The American Society for the Prevention of 
Cruelty to Animals, The Humane Society of the United States and the 
Sierra Club as parties plaintiff for lack of standing, the court did concur 
in slip op. 95-103 that this issue of their standing had to be finally 
decided. 19 CIT at , 890 FSupp. at 1094. That opinion relied on 
Lujan v. Defenders of W Wildlife, 504 U.S. 555, 559 (1992), wherein the 
Supreme Court reiterated that a party invoking federal jurisdiction 
always bears the burden of establishing that it has suffered injury in 
fact, that there is a causal connection between that injury and the con- 
duct complained of, and that that injury is likely to be redressed by a 
favorable decision. 504 U.S. at 560. Since these three elements 


are not mere pleading requirements but rather an indispensable 
part of the plaintiff's case, each element must be supported in the 
same way as any other matter on which the plaintiff bears the bur- 
den of proof, i.e., with the manner and degree of evidence required 
at the successive stages of the litigation. * * * At the pleading stage, 
general factual allegations of injury resulting from the defendant’s 
conduct may suffice, for on a motion to dismiss we “presum[e] that 
general allegations embrace those specific facts that are necessary 
to support the claim.” * * * In response to a summary judgment 
motion, however, the plaintiff can no longer rest on such “mere 
allegations,” but must “set forth” by affidavit or other evidence 
“specific facts,” Fed. Rule Civ. Proc. 56(e), which for purposes of the 
sum-mary judgment motion will be taken to be true. And at the 
final stage, those facts (if controverted) must be “supported ade- 
quately by the evidence adduced at trial.” 


504 USS. at 561, citing or quoting from Lujan v. Nat’l Wildlife Federa- 
tion, 497 U.S. 871 (1990); Gladstone, Realtors v. Village of Bellwood, 441 
U.S. 91 (1979); Simon v. Eastern Kentucky Welfare Rights Org., 426 US. 
26 (1976); and Warth v. Seldin, 422 U.S. 490 (1975). 


2 Upon answering the complaint, the defendants served and filed their Partial Motion to Dismiss 
(1) * * * plaintiffs’ complaint in so far as it attempts to challenge the State Department’s certification to Congress 
regarding the comparability of foreign countries’ sea turtle protection programs, (2) * * * plaintiffs Earth Island 
Institute, Todd Steiner, the American Society for the Protection /sic/ of Cruelty to Animals, the Humane Society of 
the United States, and the Sierra Club as parties to this action for lack of standing, and (3) * * * the Secretary of 
Commerce and the Assistant Administrator of the N[MFS] as defendants. 

When the plaintiffs thereafter filed their motion for summary jud, t, the defendants reacted with a motion to 
stay any consideration thereof, “[t]o avoid the possibility of deciding i issues that are not justiciable, and to prevent 
working undue hardship upon the defendants”, pending decision of their threshold motion. The stay was granted, in 
the interests of efficient proceedings, but not thereafter any part of defendants’ substantive motion, which the court 
construed in slip op. 95-103 to be one for partial summary judgment as a result of defendants’ joinder of issue and 
submission of matters outside of the pleadings. See 19 CIT __, 890 FSupp. 1085 passim. 
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A 


Initially, as indicated, the defendants did not challenge the standing of 
The Georgia Fishermen’s Association, Inc. (“GFA”) to be a party plain- 
tiff herein, but they do so now. Their cross-motion for summary judg- 
ment takes the position that GFA has failed to adduce any evidence 
demonstrating injury-in-fact and that it has not established that the 
action(s) or inaction(s) of the defendants have caused it injury or that 
any such injury is likely to be redressed by a favorable decision. 

The court concurs. Counsel for the plaintiffs have submitted an affi- 
davit from GFA’s president in support of their motion for summary 
judgment. Among other points, he states that GFA is an organization of 
commercial fishermen, seafood packers and suppliers primarily 
involved in the production and sale of shrimp harvested along the south- 
eastern coast of the United States; that it was established in 1974 to 
more efficiently deal with issues facing the commercial shrimp fishing 
industry such as fair pricing of their product and compliance with state 
and federal regulations; that GFA has been instrumental in the develop- 
ment and implementation of TEDs? in the commercial shrimping fleets 
off the coast of Georgia; that, while he believes “using TEDs is the right 
thing to do, it is certainly unfair to require the expense of using TEDs 
only on domestic shrimping fleets”*, which directly compete for the U.S. 
market with those of many countries around the world; and that, “if 
everyone in the shrimping industry were required to use TED([s], it 
would allow [GFA members] to compete evenly with foreign shrimp- 
ers.”° While the court does not question these attestations (or any of the 
others in the affidavit), it is not able to conclude that they amount to 
proof of injury to GFA or its members or of the cause thereof sufficient to 
satisfy the standing requirements for proceeding to final judgment in 
this case against the defendants named above. Furthermore, the court 
has reviewed GFA’s responses to written interrogatories seemingly 
served by the defendants in this regard and finds them also to be unsup- 
portive. Specific, fundamental questions with respect to annual market 
shares, revenues and profits since 1986, for example, are unanswered. 

As pointed out by the court in slip op. 95-103, the injury proven “need 
not be large”®, but the Supreme Court has held that it must be “distinct 


3 The affiant states that, based upon his experience, he believes that 


the use of TEDs is a reasonable and sensible means of protecting endangered sea turtles without unduly burdening 
the shrimping industry. Nonetheless, each domestic shrimper who is required to use TEDs faces additional costs 
and expenses. During typical shrimping operations, each boat uses four nets while trawling, thus requiring four 
TEDs to be used at all times. Each boat must also maintain TEDs in the spare nets which are kept on hand in the 
event one or more of the trawl] nets is damaged or destroyed by rock formations or abandoned wrecks. Each TED 
costs approximately $350 to $400 dollars * * * andoften[ ]the TED will need to be replaced at the end of the year. 
This places TED expenses at between two and three thousand dollars per boat per year. 

Affidavit of Jack D’ er in Support of Plaintiffs’ Motion for Summary Judgment, para. 3. He also believes that 


TEDs affect * * *, at most, between 5 to 10 percent of the catch, pac. to the area of the trawling. However, it is 
also important to note that during certain times of the year when ocean debris is typically high, TEDs allow trawl- 
ing to continue for a longer period of time because the debris—like the sea turtles—escapes through the TED{s]. In 
certain circumstances, the quality of the catch is also improved because the large objects which might damage 
some of the catch are excluded through the TED(s]. 

Id., para 4. 

4 Affidavit of Jack D’Antignac, para. 5. 
51d., para. 7. 


619 CIT at , 890 FSupp. at 1095, quoting from Jones v. Butz, 374 FSupp. 1284, 1288 n. 5 (S.D.N.Y.), aff'd, 419 
US. 806 (1974). 
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and palpable”, Hunt v. Washington State Apple Advertising Comm’n, 
432 U.S. 333, 342 (1977), or “concrete”, United States v. Richardson, 
418 US. 166, 177 (1974). General allegations of economic disadvantage 
of the kind presented herein are not enough. 


B 


Unlike GFA, the harm claimed by the other plaintiffs is not economic. 
Their complaint [para. 22] is that 


the inadvertent capture of turtles in shrimp trawls is a major factor 
in the mortality and decimation of [the endangered] species and sig- 
nificantly hinders recovery of their populations. 


And the court concluded in slip op. 95-103 that their pleading was suffi- 
cient to withstand defendants’ initial motion to dismiss. They were thus 
afforded an opportunity to adduce proof in opposition to the continuing 
defense of lack of standing. 

An affidavit submitted on behalf of plaintiff The American Society for 
the Prevention of Cruelty to Animals states that it has some 350,000 
members nationwide who share a commitment to the protection and 
welfare of all animals, including the endangered and threatened species 
of sea turtle; that it has national legislative and educational programs 
which focus, in part, on the prevention of abuse of animals by U.S. and 
foreign industry practices, “including the senseless drowning of sea 
turtles that occurs as a result of commercial shrimp fishing opera- 
tions”’; and that it has participated in “a focused campaign * * * to force 
the Mexican government to afford protection for the sea turtles and 
their nesting sites.”® 

An affidavit for The Humane Society of the United States states that 
it has 2.4 million members and that, in furtherance of its goals, 


The HSUS and its members have demonstrated a strong interest in 
preservation, enhancement, and humane treatment of wildlife, 
particularly threatened and endangered species, including sea 
turtles and marine mammals. Numerous members of The HSUS 
are concerned about the needless injury and killing of sea turtles 
that occurs as a result of inadequate implementation of regulations 
for TED usage by shrimp fleets. On behalf of its members, The 
HSUS has participated in virtually every aspect of international 
and U.S. government efforts to protect sea turtles and marine mam- 
mals and to regulate the incidental taking of these animals by com- 
mercial and military activities. 

4. Members of The HSUS travel to sea turtle habitat /sic/ 
throughout the world to photograph, study, observe and enjoy sea 
turtles in the wild, including areas of the Pacific and Caribbean 
Oceans, Mexico, and Latin America. 

5. The HSUS staff has traveled to sea turtle habitats in Mexico 
and in Costa Rica to conduct undercover investigations and to 
record on videotape the plight of the sea turtles in these regions. 


7 Affidavit of Jamie Cotel, para. 3. 
81d., para. 4. 
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The HSUS continues to monitor the status of sea turtles in these 
and other locations throughout the world.? 


In another affidavit, plaintiff Sierra Club is stated to be a national 
organization with over 500,000 members “committed to practicing and 
promoting the responsible use of the Earth’s ecosystems and 
resources”!9 that it has actively participated in efforts to effect systems 
of trade which protect, rather than harm, the longterm prospects for 
survival of endangered and threatened species, including sea turtles; 
and that many of its members travel to sea turtle habitats throughout 
the world, including areas of the Pacific and Caribbean, to photograph, 
study, observe and enjoy those turtles in the wild. 

In response to defendants’ written interrogatories, the ASPCA states 
that is has been involved in the observation and/or study of sea turtles 
since 1867, when its first annual report discussed their perceived plight, 
while the Sierra Club and Humane Society answer 1976 and 1981, 
respectively. Dr. John Grandy is identified specifically as a member of 
the Humane Society who has 


participated in sea turtle eco-tours, has observed nesting sea turtles 
in the United States and elsewhere, and has been a representative 
to governmental meetings designed to aid the plight of sea turtles 
through the use of TEDs and other techniques. In his responsibili- 
ties with The HSUS, Dr. Grandy has requested and directed inves- 
tigations including the production of video on the status of sea 
turtles and their conservation in both Costa Rica and Mexico.!! 


Another answer indicates that he will be visiting over the next year or so 
areas of sea turtle habitat in Central America for the purpose of observa- 
tion and study.!2 

Although accepting the foregoing representations, the defendants 
nonetheless adhere to their position that 


these paragraphs state precisely the “vocational interest” in the 
problem of sea turtle drownings rejected by the Supreme Court in 
Defenders of Wildlife. Consequently, the mere interest of these 
environmental organizations and their members in the preserva- 
tion of sea turtles cannot establish the requisite injury-in-fact. 


Defendants’ Memorandum, p. 16. In the case relied on, “organizations 
dedicated to wildlife conservation and other environmental causes”!* 
challenged a regulation, reinterpreting ESA to require federal-agency 
consultation only for actions taken by them in the United States or on 
the high seas. The precise claim of injury to the plaintiffs in that case 
was that the lack of consultation between agencies with respect to cer- 
tain funded activities abroad “increase[es] the rate of extinction of 
endangered and threatened species.” 504 U.S. at 562. 


9 Affidavit of John Grandy, paras. 3-5. 

10 Affidavit of Alex Levinson, para. 2. 

11 Plaintiffs’ Response to Defendants’ Modified Interrogatory No. 4, p. 24. 

12 See Plaintiffs’ Response to Defendants’ Modified Interrogatory No. 5, p. 29. 
13 Lujan v. Defenders of Wildlife, 504 U.S. 555, 559 (1992). 
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Clearly, the injury claims of the plaintiff ASPCA, Humane Society and 
Sierra Club here are not so attenuated. As the Supreme Court reaf- 
firmed in Defenders of Wildlife: 


* * * Of course, the desire to use or observe an animal species, even 
for purely esthetic purposes, is undeniably a cognizable interest for 
purpose of standing. 


504 U.S. at 562-63. Furthermore: 


* * * Standing * * * as we have said requires, at the summary judg- 
ment stage, a factual showing of perceptible harm. It is clear that 
the person who observes or works with a particular animal threat- 
ened by a federal decision is facing perceptible harm, since the very 
subject of his interest will no longer exist. It is even plausible— 
though it goes to the outermost limit of plausibility—to think that a 
person who observes or works with animals of a particular species 
in the very area of the world where that species is threatened by a 
federal decision is facing such harm, since some animals that might 
have been the subject of his interest will no longer exist, see Japan 
Whaling Assn. v. American Cetacean Society, 478 U.S. 221, 231, n. 4 
(1986). It goes beyond the limit, however, and into pure speculation 
and fantasy, to say that anyone who observes or works with an 
endangered species, anywhere in the world, is appreciably harmed 
by asingle project affecting some portion of that species with which 
he has no more specific connection. 


504 U.S. at 566-67 (footnote omitted). Suffice it to state that this court 


cannot and therefore does not find that the foregoing three named 
plaintiffs are within the realm of “pure speculation and fantasy” here, 
that is, that they fail to show any “percept ible harm” or to show they are 
within the “zone of interests to be protected by the statute” in question. 
Director, Office of Workers’ Comp. Programs v. Newport News Ship- 
building & Dry Dock Co., 115 8.Ct. 1278, 1283 (1995), quoting Ass’n of 
Data Processing Orgs., Inc. v. Camp, 397 U.S. 150, 153 (1970). 


C 


Indeed, the defendants concede such harm to plaintiffs Earth Island 
Institute and Todd Steiner, albeit according to them geographically lim- 
ited. See, e.g., Defendants’ Memorandum, pp. 18-23. A lengthy affidavit 
submitted by Mr. Steiner attests that the Earth Island Institute has 
approximately 35,000 members worldwide, including himself; that as a 
trained biologist he has conducted research on endangered sea turtles in 
Florida and in Mexico, Nicaragua and Ecuador; that the Institute 
created a Sea Turtle Restoration Project in 1989 to help alleviate the 
dramatic decline in the worldwide turtle populations resulting from 
various human activities, including uncontrolled mass slaughter, plun- 
dering of turtle nests, the degradation of nesting beaches due to human 
development in coastal habitats and the inadvertent capture of turtles 
in shrimp trawls; that he is the Director of the Restoration Project, 
which includes marine and research biologists, professional photogra- 
phers, artists, writers and videographers who are engaged in the study, 
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protection, documentation, enhancement, conservation and preserva- 
tion of endangered and threatened sea turtles; that those species are 
“circumglobally” distributed and may migrate thousands of miles annu- 
ally through waters of more than one country; and that 


[a]lthough only scant data is /sic] available on mortality of sea 
turtles caused by the shrimping fleets of other nations, a rough esti- 
mate of actual mortality can be made by assuming that sea turtles 
are captured by the fleet[s] of other nations at the same rate as the 
United States fleet. Using the low estimate of mortality (11,000 
turtle deaths annually in the United States), and based on the fact 
that the United States harvests eight percent of the wild shrimp 
caught worldwide, it is estimated that more than 124,000 sea 
turtles drown annually due to shrimping by all other nations. This 
represents the death of more than 340 sea turtles every day when 
TEDs are not used. 

12. Moreover, there are a number of reasons to believe that the 
mortality of sea turtles caused by foreign fleets is even higher than 
these numbers suggest. Many sea turtles that are caught and 
released alive by United States shrimpers (and thus are not 
included in mortality figures) are probably slaughtered for their 
meat, eggs or shells by foreign fleets. Furthermore, populations of 
sea turtles in many regions of the world are significantly larger 
than off the coast of the United States and thus, sea turtle-shrimp- 
ing interactions are more likely to occur. For example, we now have 
preliminary data to suggest that approximately 20,000 sea turtles 


are captured by the Costa Rican Pacific fleet which only has around 
sixty vessel /sic/] * * *. 


Affidavit of Todd Steiner, paras. 1-4, 9, 11-12. Answers to defendants’ 
written interrogatories further indicate that Mr. Steiner travelled to the 
Pacific coast of Nicaragua in October and November 1987, in October 
1988, and again in July 1992 to observe and study leatherback and olive 
ridley sea turtles; that he went in October and November 1989, in May 
1990, and also in October of 1991 and 1992 to various parts of Mexico for 
similar observation and study, returning to that country in May 1994 to 
interview government officials and citizens regarding trade there in 
turtle products; and that he travelled to Guayaquil, Ecuador in Febru- 
ary 1993 to, among other things, observe and film the use of TEDs in 
shrimp-trawl nets. Plaintiffs’ answers also state that a member of Earth 
Island’s Sea Turtle Restoration Project’s Scientific Advisory Board, Dr. 
Peter C.H. Pritchard, has over the past 30 years observed and studied 
every species of sea turtle in the oceans and on the beaches of Mexico, 
Costa Rica, Honduras, Micronesia, Ecuador, Papua New Guinea, Guy- 
ana, Suriname, French Guiana, Venezuela, France, Seychelles, Kenya, 
South Africa, Bangladesh, India, Thailand and Australia and that he is 
the author of five books and over 100 scientific papers and research 
reports about turtles. A member and research associate of the Restora- 
tion Project, Dr. Duane R. McPherson, is stated to have been involved in 
sea-turtle research and conservation biology for over 20 years and to 
have extensively studied sea turtles, including the reproductive biology 
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of loggerheads on Ossabaw Island, Georgia and of green sea turtles in 
the Galapagos Islands, and the respiration and exercise physiology of 
green turtles at Tortuguero, Costa Rica. In addition to those countries, 
Dr. McPherson has visited beaches of Nicaragua in the summers of 
1987, 1990 and 1991 to observe and study sea turtles. In August 1995, he 
returned to Costa Rica to make arrangements to take students during 
the summer of 1996 to that country’s beaches on both the Pacific and 
Caribbean to study the natural history and reproductive biology of olive 
ridley and green sea turtles and “the sociological issues that surround 
conservation planning at the beaches and in the ocean waters through 
which the turtles migrate.”!4 Answers to defendants’ interrogatories 
also indicate that plaintiff Steiner expects to travel to Mexico, Costa 
Rica, Cayman Islands, Japan and Thailand in an effort to continue a sea- 
turtle video project begun in 1982 and that in January or February 1996 
he expects to travel to Gahirmatha Beach in the Bhitarkanika Reserve 
of India to observe olive ridley and possibly other species of sea turtle. 
Dr. Pritchard is stated to intend to travel in 1996 three times to Guyana, 
starting in March, to continue his long-term research there, including 
the observation and study of leatherback, olive ridley, green and hawks- 
bill sea turtles, and twice to Costa Rica, as well as to Vietnam (within the 
next two years) and to Senegal and Suriname. In addition to the afore- 
named participants in plaintiff Earth Island Institute’s Sea Turtle Res- 
toration Project, another member, Juan Carlos Cantu, is resident in 
Bosques De Las Lomas, Mexico, while Randall Arauz Vargas is a biolo- 


gist who lives and works out of San Jose, Costa Rica, visiting over the 
past eleven years “nearly every sea turtle habitat”! in that country, as 
well as travelling to Nicaragua and Guatemala. 


D 


As indicated in the foregoing section, the defendants attempt to limit 
their concession of injury suffered or to be suffered by plaintiffs Earth 
Island Institute and Steiner to Mexico, Nicaragua and Costa Rica. More- 
over, they argue that none of the “environmental plaintiffs” has estab- 
lished the requisite causation and that their injuries are not likely to be 
redressed by a favorable decision. Defendants’ Memorandum, p. 30-44. 
They cite Allen v. Wright, 468 U.S. 737, 751 (1984), to the effect that a 
“plaintiff must allege personal injury fairly traceable to the defendant’s 
allegedly unlawful conduct and likely to be redressed by the requested 
relief.” 


(1) 

What the plaintiffs claim in this regard is not that humans continue to 
kill Earth’s ancient reptiles but that the law Congress has concluded to 
enact to diminish that phenomenon in conjunction with the worldwide 
pursuit of wild shrimp for American tables is not being fully enforced by 
the defendants, “which has threatened particular species of animals in 


14 Plaintiffs’ Response to Defendants’ Modified Interrogatory No. 5, p. 28. 
15 Plaintiffs’ Response to Defendants’ Modified Interrogatory No. 4, p. 23. 





50 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 4/5, JANUARY 31, 1996 


the areas where such species are studied and enjoyed by plaintiffs.” 
Plaintiffs’ Supplemental Memorandum, p. 10. They rely on Japan 
Whaling Ass’n v. American Cetacean Soc’y, 478 U.S. 221 (1986), wherein 
the Court noted that the failure of the Secretary of Commerce to certify 
certain countries for violating whaling quotas caused the plaintiffs, one 
of which was the Humane Society, injury in fact. 

With regard to whether the relief the plaintiffs request is likely to 
redress their harm, a document apparently prepared under the auspices 
of the NMFS sub nom. Preliminary Evaluation of U.S. Turtle Protective 
Measures Under Existing TED Regulations and Recommended Stan- 
dards for Implementation of Section 609, Public Law 101-162 and pro- 
duced in this case states, in part: 


Full implementation of TEDs in foreign shrimp trawl fisheries will 
minimally result in a 97% reduction in turtle catch, and a 97% 
reduction in mortalities. This exceeds U.S. standards, and any for- 
eign nation adopting such regulations will be in full compliance 
with the shrimp embargo legislation.!6 


While this document recognizes “the difficulties in implementing this 
legislation because so little is known about the fisheries of nations 
[ex]porting shrimp to the U.S.”!”, it recommends: 


On a country-by-country basis, the most meaningful standard 
might be “percent reduction” in turtle mortalities. For example, 
U.S. TED regulations have resulted in a 62% annual reduction in 
turtle mortalities by shrimp trawlers. If a foreign nation can dem- 
onstrate that their regulations have resulted in a similar or greater 
reduction in mortalities, they will have met the comparability stan- 
dard of the law. 

This is a relatively easy standard for many foreign nations to meet. 
By requiring and enforcing TED regulations, for example, foreign 
nations can expect to reduce turtle catch and mortalities by 97%, 
regardless of whether the remaining 3% of the turtles are eaten or 
sold. Furthermore, if the standard dealt strictly with “percent 
reduction,” it may not be necessary to have an accurate estimate of 
CPUE. We know that TEDs are at least 97% effective in eliminating 
turtle captures, if properly installed and used. Thus, if CPUE in for- 
eign waters were a magnitude greater than the U.S. standard, year- 
round implementation of TEDs would probably still reduce 
mortalities more than the existing U.S. regulations. !® 


This document lists Ecuador, Mexico, China, Thailand, Taiwan, Pan- 
ama, Brazil and India as the top eight shrimp exporting nations to the 
United States, while more recent data show Thailand, Ecuador, Mexico, 
India, China, Indonesia, Bangladesh and Honduras to be those coun- 
tries. See U.S. Dep’t of Commerce, Fisheries of the United States, 1994, 
at 46 (Aug. 1995). As shown above and discussed hereinafter, to date the 


16 Affidavit of Nicole Walthall in Support of Plaintiffs’ Reply and Opposition Memorandum in Support of Plaintiffs’ 
Motion for Summary Judgment and in Opposition to Defendants’ and Defendant-Intervenor’s Cross-Motions for Sum- 
mary Judgment, Exhibit A, p. 17. 


17 Td. at 16. 
18 Id. (emphasis in original). CPUE is stated elsewhere to stand for “turtle catch per unit of effort”. Id. at 4. 
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defendants have enforced section 609 only with regard to the eastern 
coasts of Mexico, Honduras and Panama and to Brazil. 

The government of Ecuador has sought and obtained leave to file a 
brief amicus curiae. Its submission leaves no doubt that at least that 
government is aware of the statute’s significance and this case’s poten- 
tial consequences. The same can be said of the National Fisheries Insti- 
tute, Inc. (“NFI”), which obtained leave to intervene herein as a party 
defendant. In its motion to intervene, NFI is described as a national 
trade association with approximately 1,000 member companies 
involved in the fish and seafood industry in the United States, including 
producers, processors, wholesalers, distributors, retailers, brokers and 
importers: 

The level of involvement of NFI’s membership with imported 
shrimp reflects the importance of this product to the entire U.S. sea- 
food market. According to U.S. Department of Commerce statistics, 
in 1993, about 601 million pounds of shrimp were imported into the 
United States, valued at roughly $2.17 billion. This represented 
approximately 37% of the value of total U.S. imports of edible sea- 
food products. These imports, moreover, make up the vast majority 
of U.S. consumption, with imported shrimp accounting for approxi- 
mately 80% of domestic consumption and domestically-produced 
shrimp accounting only for approximately 20%. Because of the sea- 
sonality of U.S. shrimp production—landings are highest in the 
third and fourth quarters and peak during the summer months— 
the actual dependence of the market on imports may even be higher 
during some times of year. Finally, trade in shrimp is worldwide in 
scope. In 1993, more than seventy countries on all continents 
exported shrimp to the United States. 


Declaration of Richard F. Gutting, Jr., para. 4. If this is the nature of the 
market, it seems safe to presume that the exporting countries do (and 
would) attempt to comply with U.S. law. Stated another way, the court 
cannot find on the record developed that the personal injury the plain- 
tiffs allege is not fairly traceable to defendants’ allegedly unlawful con- 
duct and likely to be redressed by the requested relief. 

None of the cases the defendants attempt to rely on indicates a con- 
trary decision on the issue of the standing of the plaintiffs, save GFA, to 
prosecute this case to judgment.!9 Whitmore v. Arkansas, 495 U.S. 149 
(1990), held that a third person lacked standing to challenge the validity 
of a death sentence imposed on a defendant who elected to forego his 
right of appeal to a state court of last resort. The Supreme Court con- 
cluded in Asarco Inc. v. Kadish, 490 U.S. 605 (1988), that individual tax- 
payers and an association of school teachers did not have standing to 
challenge mineral leases on state lands as violative of federal land grants 
in trust for the support of public schools. In Animal Legal Defense Fund 
v. Quigg, 932 F.2d 920 (Fed.Cir. 1991), the court of appeals decided that 
the plaintiff ASPCA and others of similar concern lacked standing to 


19 Cf. Warth v. Seldin, 422 U.S. 490, 498 (1975)(“In essence the question of standing is whether the litigant is 
entitled to have the court decide the merits of the dispute”). 
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challenge a rule of the Patent and Trademark Office regarding patents 
of man-made living micro-organisms “including animals” as violative of 
the APA and of the Patent Act. Members of Congress and organizations 
and individuals opposed to apartheid and nuclear proliferation were 
held in Dellums v. U.S. Nuclear Regulatory Comm’n, 863 F.2d 968 
(D.C.Cir. 1988), to be without standing to petition for review of licenses 
to import uranium from South Africa as contrary to the Comprehensive 
Anti-Apartheid Act of 1986, while the lack of standing of other Con- 
gressmen and individuals to compel Customs to bar products which 
“may have been” of slave labor in the U.S.S.R. was affirmed in McKinney 
v. U.S. Dep’t of the Treasury, 799 F.2d 1544 (Fed.Cir. 1986). Finally, the 
claims of the plaintiffs in American Jewish Congress v. Vance, 575 F2d 
939 (D.C.Cir. 1978), regarding co-operative programs between the 
United States and Saudi Arabia, which excludes “undesirable persons” 
from its territory, did not establish their standing to obtain relief against 
the U.S. government due to its programs’ “chilling effect on their pur- 
suit of economic opportunities.” 

In yet another case cited by the defendants, Nat’! Wildlife Federation 
v. Hodel, 839 F.2d 694, 701 (D.C.Cir. 1988), the evidence adduced in the 
district court led the circuit court to affirm the standing of the plaintiff 
Wildlife Federation, Sierra Club et alia to pursue their claims as to the 
implementation of the Surface Mining Control and Reclamation Act of 
1977, which established “a nationwide program to protect society and 
the environment from the adverse effects of surface coal mining opera- 
tions.” The court of appeals pointed out that “[rjedressability and 
causation analyses often replicate one another, particularly in cases 
where * * * the relief requested is merely the cessation of illegal con- 
duct.” 839 F.2d at 705. A 


party seeking judicial relief need not show to a certainty that a 
favorable decision will redress his injury. A mere likelihood will do. 
* * * [A] plaintiff need not “negate every speculative and hypotheti- 
cal possibilit(y) * * * in order to demonstrate the likely effective- 
ness of judicial relief.” 


839 F.2d at 705, 706, citing Village of Arlington Heights v. Metropolitan 
Housing Corp., 429 U.S. 252 (1977); Regents of the Univ. of California v. 
Bakke, 438 U.S. 265 (1978); Int’l Ladies Garment Workers’ Union v. 
Donovan, 722 F.2d 795 (D.C.Cir. 1983), cert. denied sub nom. Breen v. 
Int’l Ladies Garment Workers’ Union, 469 U.S. 820 (1984); and quoting 
Community Nutrition Inst. v. Block, 698 F.2d 1239, 1249 (D.C.Cir. 1983), 
rev'd on other grounds, 467 U.S. 340 (1984). 


(2) 

The likely effectiveness of judicial relief in this case is clearly indi- 
cated by the results of the defendants’ enforcement of section 609 in the 
Gulf of Mexico—Caribbean Sea—western Atlantic Ocean. Their most 
recent Certification to The Congress, for example, dated April 28, 1995, 
is that Mexico, Brazil, Venezuela, Colombia, Honduras, Nicaragua, 
Guyana, Panama and Belize “have provided evidence of the adoption of 
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a regulatory program governing the incidental capture of sea turtles in 
the commercial shrimp fishery comparable to the program in the United 
States”. Trinidad and Tobago, Suriname and French Guiana were not 
so certified because they “ha[d] not provided the necessary documen- 
tary evidence to support such a certification”, whereupon imports of 
shrimp from each of those countries were prohibited, effective May 1, 
1995.2° Guatemala and Costa Rica are certified as not posing a threat of 
the incidental taking of sea turtles on the ground that their commercial 
shrimp fleets operate along their Pacific coasts and not in the Carib- 
bean. The Certification goes on to report: 


*** The Department of State will remain in close contact with 
each of the affected countries during the next year in order to 
ensure that they are continuing to implement and enforce their 
programs. Certification on May 1, 1996 will depend, inter alia, upon 
the extent to which each country continues to implement and 
enforce the requirement to use TEDs on all commercial shrimp 
trawl vessels operating in the Caribbean, Gulf of Mexico and West- 
ern Atlantic Ocean during the next year. 


Seemingly in view of the administrative approach and reported 
results to date in the geographic region indicated, as well as of plaintiffs’ 
activities therein, the defendants seek to restrict their concession of 
injury to Earth Island Institute and Todd Steiner to the Pacific coasts of 
Mexico, Nicaragua and Costa Rica. But in the referenced Certification of 
April 28, 1995, the Department of State 


stress[es] once again, to the Congress and to other countries whose 
commercial shrimp fisheries may adversely affect sea turtles, its 
commitment to promoting, as a matter of policy, equivalent mea- 
sures to protect sea turtles in other areas where sea turtles are 
taken incidental to commercial shrimp fishing operations. 


Indeed, subsequent to the hearing on the cross-motions for summary 
judgment, the defendants have filed a declaration by the Acting Assis- 
tant Secretary of State for Oceans and International Environmental 
and Scientific Affairs affirming, among other activities: 


Well before the enactment of Section 609, and continuing since 
the enactment of that statute, the Executive Branch has sought to 
protect and conserve sea turtles on an international basis * * *, 
including under the auspices of the Convention on International 
Trade in Endangered Species of Wild Fauna and Flora, which pro- 
hibits such trade in sea turtles and sea turtle parts, and the Protocol 
on Specially Protected Areas and Wildlife to the Convention for the 
Protection and Development of the Marine Environment of the 
Wider Caribbean Region. The Executive Branch has promoted the 
use of turtle excluder devices (TEDs) and other techniques for pro- 


20 See Certifications Pursuant to Section 609 of Public Law 101-162, 60 Fed.Reg. 24,962 (May 10, 1995). That public 
notice points out the continuation of the ban on such imports from Suriname (in effect since May 1, 1993) and from 
French Guiana (in effect since May 1, 1992). 

As for Trinidad and Tobago, the embargo was lifted in August 1995. See Bureau of Oceans and Int’l Environmental 
and Scientific Affairs; Certifications Pursuant to Section 609 of Public Law 101-162, 60 Fed.Reg. 43,640 (Aug. 22, 
1995). 
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tecting sea turtles in many regions of the world, and has conducted 
cooperative research programs on sea turtles with other nations, 
particularly with Mexico. More recently, the Executive Branch 
responded positively to a request by India’s Orissa State, where the 
world’s largest olive ridley sea turtle rookery is located, to conduct a 
workshop in the use of TEDs, tentatively scheduled for January 
1996. 


Declaration of David A. Colson, para. 11. And, on their part, the plain- 
tiffs have just submitted an affidavit by the Director of the University of 
Florida Genetic Analysis Core of Biotechnologies for the Ecological, 
Evolutionary, and Conservation Sciences at the Biotechnology Develop- 
ment Institute to the effect that he has studied the migratory behavior 
of endangered and threatened sea turtles for a number of years and that 


conclusive scientific evidence indicates that populations of species 
of sea turtles found in U.S. territorial waters and the Gulf of Mexico 
[ ] migrate throughout wide expanses of the ocean. 


Affidavit of Brian W. Bowen, para. 7. 

In short, from both sides it appears that the threats to the survival of 
the sea turtles are worldwide and that their respective interests are not 
narrower. 


Ill 


The question remains, however, whether or not those interests can be 
advanced via this litigation. 


A 


Slip op. 95-103 concluded, as had the U.S. District Court for the 
Northern District of California and the Court of Appeals for the Ninth 
Circuit earlier sub nom. Earth Island Institute v. Baker, 1992 U.S. Dist. 
LEXIS 8604 (Aug. 6, 1992), aff'd, 6 F.3d 648 (9th Cir. 1993), that jurisdic- 
tion over plaintiffs’ claims under section 609 rests exclusively with this 
Court of International Trade pursuant to 28 U.S.C. § 1581(i)(3) and (4). 
When this is the predicate of subject-matter jurisdiction, a case “is 
barred unless commenced in accordance with the rules of the court 
within two years after the cause of action first accrues.” 28 U.S.C. 
§ 2636(i). 

The defendants and intervenor-defendant argue that this case is 
barred by that statute of limitation. The gravamen of the government’s 
position is stated as follows: 


* * * Plaintiffs’ complaint challenges the defendants’ guidelines for 
making certifications under Section 609. Complaint at 11 27-29. 
These guidelines were first published on January 10, 1991, and 
have remained unchanged in all respects relevant to plaintiffs’ 
claims in this action. Thus, the agency action which gave rise to 
plaintiffs’ cause of action accrued on January 10, 1991. The dead- 
line for filing such an action, therefore, expired on January 10, 
1993. Because plaintiffs did not file this action until after that date, 
on June 3, 1994, plaintiffs’ claims are time-barred. 
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Defendants’ Memorandum, p. 47 (footnote omitted). Among other argu- 
ments, NFI adds that the plaintiffs “notably never sought to invoke 28 
US.C. § 1631 at any stage of the Ninth Circuit proceedings or otherwise 
to request a transfer of the case.” Memorandum of Defendant-Interve- 
nor, p. 26. 

The plaintiffs counter (1) that the court should deem the case trans- 
ferred per the statute the intervenor-defendant cites and Ninth Circuit 
case law thereunder?!; (2) that the court should exercise its equity pow- 
ers to hold the running of the period of limitation during the pendency of 
the original action in California tolled; (3) that their claims accrue anew 
each year the defendants fail to certify those countries which have 
shrimping operations adversely affecting sea turtles; or (4) that, insofar 
as this case challenges agency regulation(s), the statute of limitation 
does not apply. See Plaintiffs’ Reply and Opposition Memorandum, pp. 
22-32. 

To the extent the plaintiffs continue to complain of the Turtles in 
Shrimp Trawl Fishing Operations Protection; Guidelines, 56 Fed.Reg. 
1,051 (Jan. 10, 1991), any claim to relief thereon is now moot. The court 
concludes after reviewing and comparing them with the Revised Guide- 
lines for Determining Comparability of Foreign Programs for the Protec- 
tion of Turtles in Shrimp Trawl Fishing Operations, 58 Fed.Reg. 9,015 
(Feb. 18, 1993), that they have been superseded. Indeed, contrary to 
defendants’ above representation that they “have remained unchanged 
in all respects relevant to plaintiffs’ claims in this action”, the 1991 ver- 
sion announced that the 


foundation of the U.S. program is the requirement that shrimp 
trawl vessels use approved TEDs in areas and at times when there is 
likelihood of intercepting sea turtles[?2,] 


while the 1993 notice states: 


The Department of State’s original guidelines published on Jan- 
uary 10,1991[ ] were based on the U.S. domestic regulations in 
effect at that time and established a similar requirement for foreign 
countries in developing a program comparable to the U.S. program. 
The guidelines provided two ways to meet the criteria for reduction 
in incidental taking in paragraph I(A)-(3). The first option was to 
require the use of TEDS on all vessels at all times. The second 
option was “to engage in a statistically reliable and verifiable scien- 
tific program to determine times and areas of turtle abundance; to 
develop and assess technologies to reduce the impact of the shrimp 
trawl fishery on sea turtles; and to require the use of fishing 
technologies and techniques that will reduce the incidental mortal- 
ity of sea turtles in the shrimp trawl fishery to insignificant levels.” 

Under the second option, it was anticipated that TEDs might not 
be required in some areas and times if it could be determined that 
the level of the incidental capture in those areas and times did not 
warrant their use. * * * [T]he revised guidelines contained in this 


21 F.g., Kolek v. Engen, 869 F.2d 1281 (9th Cir. 1989). 
22 56 Fed.Reg. at 1,051. 
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notice eliminate the second option as a basis for certification and 
establish clearly the use of TEDs in all areas at all times as the prin- 
cipal, but not the only, requirement for the mandated certification. 

The primary reason for the change in the guidelines is to bring 
them into line with the U.S. domestic program in light of recent 
changes in U.S. regulations which considerably expanded the TEDs 
requirement in the United States shrimp fishery. With the limited 
exemptions noted below, beginning January 1, 1993, all U.S. com- 
mercial shrimp trawl vessels in the waters of the Gulf of Mexico and 
the Atlantic Ocean from North Carolina to Texas must use TEDs at 
all times in all areas. 


58 Fed.Reg. at 9,016. 

Insofar as such guidelines under the guise of section 609 are of 
moment in this case, clearly, those promulgated in February 1993—or 
less than two years prior to the filing of plaintiffs’ current complaint— 
are the ones in issue. Moreover, the primary focus of this case is, and 
must be, on the underlying statute, subsection (b)(2) of which requires 
certification by the President not later than May 1 each annum. And, 
given the nature of the relief prayed for in regard thereto, the court can- 
not conclude that the passage of time now bars the plaintiffs from con- 
tinuing its pursuit. 


B 


That relief includes a request for judicial remand of the guidelines 
“for adequate opportunity for public review and comment.” Complaint, 
p. 16, para. 3. While such opportunity is generally required for execu- 
tive-branch rules and regulations, the Administrative Procedure Act 
does except “a military or foreign affairs function of the United States”. 
5 U.S.C. § 553(a)(1). And the defendants invoke this exemption herein, 
which defense the court sustains on the facts and circumstances of this 
case. Compare, e.g., American Ass’n of Exporters and Importers—Tex- 
tile and Apparel Group v. United States, 751 F-2d 1239 (Fed.Cir. 1985) 
(regulations implementing Arrangement Regarding International 
Trade in Textiles within ambit of APA foreign-affairs exception); Ameri- 
can Inst. for Imported Steel, Inc. v. United States, 8 CIT 314, 600 FSupp. 
204 (1984)(U.S. embargo of European steel pipe and tube a foreign 
affairs function). 


C 

As for the import prohibition contemplated at bar, both promulga- 
tions of the guidelines report that the Department of State has deter- 
mined that it “does not apply to aquaculture shrimp, since the 
harvesting of such shrimp does not adversely affect sea turtles” and that 
“the scope of section 609 is limited to the wider Caribbean/western 

Atlantic region”?* based upon the following published rationale: 
Section 609 refers to sea turtles whose conservation is the subject 
of U.S. regulations that require, among other things, that shrimp 


23 Id. and 58 Fed Reg. at 9,015. 
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trawl vessels fishing in U.S. waters of the Atlantic and the Gulf of 
Mexico from North Carolina to Texas use turtle excluder devices 
(TEDs) or reduced tow times to reduce the incidental mortality of 
sea turtles in trawl operations. In passing section 609, Congress 
recognized that these conservation measures taken by U.S. shrimp 
fishermen would be of limited effectiveness unless a similar level of 
protection is afforded throughout the turtles’ migratory range 
across the Gulf of Mexico, Caribbean and western Atlantic Ocean. 


58 Fed.Reg. at 9,015-16. See also 56 Fed.Reg. at 1,051. 


(1) 


In support of this approach, counsel argue that section 609(b) is silent 
on the geographic scope of its implementation and that defendants’ deli- 
mitation to the wider Caribbean is reasonable. See generally Defen- 
dants’ Memorandum, pp. 51-56. 

The starting point in every case involving construction of a statute is 
the language itself. E.g., Madison Galleries, Ltd. v. United States, 870 
F.2d 627, 629 (Fed.Cir. 1989), citing Bethesda Hospital Ass’n v. Bowen, 
485 U.S. 399 (1988); United States v. Turkette, 452 U.S. 576 (1981); Watt 
v. Alaska, 451 U.S. 259 (1981). 


* * * Tf the intent of Congress is clear, that is the end of the matter; 
for the court, as well as the agency, must give effect to the unambig- 
uously expressed intent of Congress. If, however, the court deter- 


mines Congress has not directly addressed the precise question at 
issue, the court does not simply impose its own construction on the 
statute, as would be necessary in the absence of an administrative 
interpretation. Rather, if the statute is silent or ambiguous with 
respect to the specific issue, the question for the court is whether 
the agency’s answer is based on a permissible construction of the 
statute. 


Chevron U.S.A. Inc. v. Natural Resources Defense Council, Inc., 467 U.S. 
837, 842-43 (1984) (footnotes omitted). 

Here, the court finds the statute Congress has decided to enact to be 
clear and unambiguous in regard to its scope. Its language includes “all 
foreign governments which are engaged in, or which have persons or 
companies engaged in, commercial fishing operations which * * * may 
affect adversely [endangered or threatened] species of sea turtles”4 and 
“protection of specific ocean and land regions which are of special signif- 
icance to the health and stability of such species of sea turtles”?° and 
“amendment of any existing international treaty for the protection and 
conservation of such species of sea turtles to which the United Statesisa 
party”“6 and “each nation”?’ which conducts commercial shrimp fishing 
operations within the geographic range of distribution of such sea 
turtles and which may affect them adversely. No language of section 609 


24 Section 609(a)(2) (emphasis added). 
25 Section 609(a)(3) (emphasis added). 
26 Section 609(a)(4) (emphasis added). 
27 Section 609(a)(5)(A), (B) and (C) (emphasis added). 
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restricts its geographical purview, nor can the court accept the premise 
that the statute is simply silent on the matter. 

On their part, defendants’ able counsel extrapolate the following 
argument from the above-quoted, published rationale of the guidelines: 


In deciding how to interpret congressional silence regarding the 
geographic scope of Section 609(b), defendants considered the fact 
that the requirements of that provision are modified by the lan- 
guage of Section 609(a), which applies to “those species of sea 
turtles the conservation of which is the subject of regulations pro- 
mulgated by the Secretary of Commerce on June 29, 1987.” * * * 
The regulations referenced in Section 609, in turn, only apply to 
shrimp trawlers in the Gulf of Mexico and the Atlantic Ocean off the 
southeastern United States, and were based on studies that focused 
on these areas. 


Defendants’ Memorandum, pp. 52-53 (footnote omitted). But, as this 
contention concedes and the statutory language confirms, species of sea 
turtles are the predicate of section 609, not where on Earth they might 
be found from time to time. The referenced regulations of the Depart- 
ment of Commerce, National Oceanic and Atmospheric Administration 
sub nom. Sea Turtle Conservation; Shrimp Trawling Requirements, 52 
Fed.Reg. 24,244 (June 29, 1987), report as background the following: 


All sea turtles that occur in U.S. waters are listed as endangered 
or threatened species under the Endangered Species Act of 1973, 16 
U.S.C. 1531 et seg., (ESA or the Act). Five of these, the loggerhead 
Caretta caretta), Kemp’s ridley Lepidochelys kempi), green Chelo- 
nia mydas), leatherback Dermochelys coriaceia) and hawksbill 
Eretmochelys imbricata), are found in marine waters from North 
Carolina through Texas, where there is a significant incidental 
mortality of sea turtles in shrimp trawls. 

The Act prohibits captures of endangered sea turtles within the 
United States, within the U.S. territorial sea, and on the high seas, 
except as authorized by the Secretary of Commerce or the Secretary 
of the Interior. The Secretary of Commerce has authority over sea 
turtles in marine waters and the Secretary of the Interior has 
authority over sea turtles on land. The Act authorizes the respec- 
tive Secretaries, by regulation, to extend to threatened species the 
protections provided by statute to endangered species. 


In slip op. 95-103, this court found that ESA is part of plaintiffs’ com- 
plaint passim?® and also concluded that section 609 supplements ESA 
and can, if not should, be read in pari materia. 19 CIT at __, 890 
F.Supp. at 1092. In Tennessee Valley Authority v. Hill, 437 U.S. 153 
(1978), a controversy over completion of a federal dam of the Little Ten- 
nessee River to the possible extinction of a species of perch called the 
snail darter, the Court opined: 

** * The plain intent of Congress in enacting this statute [ESA] 
was to halt and reverse the trend toward species extinction, what- 
ever the cost. This is reflected not only in the stated policies of the 


2819 CIT at __, 890 FSupp. at 1093. 
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Act, but in literally every section of the statute. All persons, includ- 
ing federal agencies, are specifically instructed not to “take” endan- 
gered species, meaning that no one is “to harass, harm, pursue, 
hunt, shoot, wound, kill, trap, capture, or collect” such life forms. 
* * * Agencies in particular are directed by §§ 2(c) and 3(2) of the 
Act to “use * * * all methods and procedures which are necessary” 
to preserve endangered species. * * * In addition, the legislative his- 
tory undergirding § 7 reveals an explicit congressional decision to 
require agencies to afford first priority to the declared national 
policy of saving endangered species. The pointed omission of the 
type of qualifying language previously included in endangered spe- 
cies legislation reveals a conscious decision by Congress to give 
endangered species priority over the “primary missions” of federal 
agencies.” 


And the Supreme Court remains of this opinion to the present. See, e.g., 
Babbitt v. Sweet Home Chapter of Communities for a Great Oregon, 115 
S.Ct. 2407, 2413 (1995). 

As in Hill, the government attempts to invoke legislative history in 
favor of its reading of the statutory language at issue. The effort is of 
little avail. To begin with, there is hardly any history. And while that 
which has been brought to the court’s attention does tend to focus, as 
the defendants and intervenor-defendant assert, on the oceanic region 
of their choice®®, such focus does not mean that either the legislative 
process itself or, more importantly, the adopted result thereof was or is 


so restricted. That members of the U.S. Senate and House of Represen- 
tatives from Gulf-coast states may have voiced on the record their con- 
cerns and expectations does not constrict in any way the effect of the 
votes of other members in support of this ESA-related legislation. 


(2) 

Under section 609 as enacted, the President must and has reported to 
Congress, albeit only about the “wider Caribbean”. The court finds the 
real reason for this approach to have been revealed in the November 
1990 Report of the Secretary of State to The Congress of The United 
States on the Status of Efforts for the Conservation and Protection of 
Sea Turtles Pursuant to Section 609 of PL. 101-162, to wit: 


* * * [W]hile the Department of State supports fully the goals of 
Section 609 and the intent of the Congress in enacting this legisla- 
tion, the specific language of the law presents problems and diffi- 
cult choices. Because four of the five species protected under the 
USS. regulations are known to occur worldwide, this law, if given the 
broadest possible interpretation, could affect shrimp imports from 
more than 80 countries totalling as much as $1.8 billion—more 
than 75 percent (by value) of all shrimp consumed in this country. 
The impact of the resulting embargoes would be unprecedented 
both internationally and domestically. 


29 437 US. at 184-85 (emphasis in original; footnote and statutory citations omitted). 
30 See generally Defendants’ Memorandum, pp. 52-56; Memorandum of Defendant-Intervenor, pp. 40-43. 
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In implementing the law, the Administration has proceeded on 
the assumption that Congress intended to take reasonable steps 
internationally to protect sea turtles but did not intend to force a 
situation that would create enormous market disruptions in the 
United States and create major foreign policy problems with many 
countries.*! 


Whereupon the approach intimated earlier in testimony by the Deputy 
Assistant Secretary of State for Oceans and Fisheries Affairs®? was pro- 
claimed in the report to be the one to be followed viz.: 


* * * The Administration therefore understands Section 609 to be 
limited to an effort by the Congress to extend the protection given 
to threatened and endangered sea turtles protected by U.S. regula- 
tions only to those turtles throughout their range across the Gulf of 
Mexico, Caribbean, and the western central Atlantic (or, more sim- 
ply, the wider Caribbean). 


And it has been followed since that time.*% 
The defendants now argue that Congress has acquiesced in this lim- 
ited approach and that the court should therefore uphold it. They cite 


for support Saxbe v. Bustos, 419 U.S. 65, 74 (1974), wherein the Court 
opined that a 


longstanding administrative construction is entitled to great 
weight, particularly when, as here, Congress has revisited the Act 
and left the practice untouched. Such a history of administrative 
construction and congressional acquiescence may add a gloss or 
qualification to what is on its face unqualified statutory language. 


Of course, the approach at bar is not longstanding, nor, according to the 
record developed, has Congress revisited section 609—or even been 
asked to do so by either President responsible to date for its enforce- 
ment. By way of comparison, the Court found in Saxbe in 1974 that the 
immigration practice at issue dated back at least to 1927. Cf Bob Jones 
University v. United States, 461 U.S. 574 (1983) (Congress failed to enact 
any of 13 bills introduced over twelve years to reverse IRS denial of tax- 
exempt status to discriminatory private schools); Zenith Radio Corp. v. 
United States, 437 U.S. 443 (1978) (five acts of Congress over period of 
80 years did not modify Treasury decision of 1898 regarding enforce- 
ment of countervailing-duty law). 

In the absence of any such extended, meaningful interaction between 
the executive and legislative branches which could support judicial 
reliance on the appearance of congressional acquiescence, the critical, 


31 Affidavit of Nicole Walthall in Support of Plaintiffs’ Motion for Summary Judgment (March 8, 1995), Exhibit M, 
p. 4. 


32 Cf. Sea Turtle Conservation and the Shrimp Industry: Hearing on the Effectiveness of Federal Efforts to Protect 
Endangered Species of Sea Turtles and the Impact of Turtle Excluder Devices (TEDS) on the Shrimp Fishing Industry 
Before the Subcommittee on Fisheries and Wildlife Conservation and the Environment of the House of Representatives 
Committee on Merchant Marine and Fisheries, 101st Cong., 2d Sess. 35 (May 1, 1990). 


33 Paragraphs 4 through 10 of the declaration filed by the Acting Assistant Secretary of State for Oceans and 
International Environmental and Scientific Affairs after the hearing on the cross-motions for summary judgment 
explain the process by which 14 countries of the region came to be considered covered. 
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unrefuted facts on this issue in this case remain plaintiff Steiner’s esti- 
mate that 124,000 sea turtles continue to drown annually due to 
shrimping by countries other than the United States, that Congress 
(and the President) agreed on enactment of section 609 in an attempt to 
diminish the carnage, and that the Supreme Court continues to adhere 
to the view that the plain intent of this kind of legislation is to halt and 
reverse the trend toward species extinction, whatever the cost, and to 


give endangered species priority over the primary missions of federal 
agencies. 


D 


Of course, the primary mission of the Department of State is to assist 
and support the President in the development and the maintenance of 
friendly relations with foreign sovereigns. This responsibility may be 
the most important, and the most delicate, which is why the authority of 
Congress is limited** and exercises of its power such as the APA also 
limit judicial review. Furthermore, independent of foreign affairs, 
courts afford administrative agencies deference in matters Congress 
commits to their areas of responsibility and expertise. 

As just indicated in preceding part III C of this opinion, however, it is 
“emphatically the province and duty of the judicial department to say 
what the law is”, Marbury v. Madison, 5 U.S. (1 Cranch) 137, 177 (1803), 
and this court concludes that the purview of section 609 is clear on its 
face and not susceptible to differing interpretations; it is devoid of words 
or terms of geographical limitation. 

With regard to its enforcement globally, subsections 609(b)(2)(A) and 
(b)(2)(B) refer respectively to foreign adoption of regulatory program|s] 
governing the incidental taking of sea turtles “comparable to that of the 
United States” and to an average rate of foreign incidental taking “com- 
parable to the average rate” of such taking by U.S. vessels. Obviously, 
this requirement of comparability is subject to differing points of view, 
which the parties to this case reflect. As quoted above, the government’s 
1993 guidelines report that all U.S. commercial shrimp trawl vessels in 
the waters of the Gulf of Mexico.and the Atlantic Ocean from North Car- 
olina to Texas must use TEDs at all times in all areas. The guidelines 
thereupon state that, to 


receive a certification in 1994 and in subsequent years, affected 


nations must require the use of TEDs on all of their shrimp trawl 
vessels. 


58 Fed.Reg. at 9,017. Further: 


For 1994 and subsequent years, take rates will be deemed compara- 
ble if the affected nations require that all shrimp trawl vessels use 


34 See, e.g., United States v. Curtiss-Wright Export Corp., 299 US. 304 (1936). 
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TEDs at all times, subject to the exemptions provided in section 
I(A)(3), above.%5 


And, those countries deemed covered to date by this law by the State 
Department have been certified as in compliance if all their trawlers 
were required to use TEDs and as having comparable take rates if those 
TEDs were required to be used at all times. See Defendants’ Memoran- 
dum, Exhibits 4 and 5. 

The plaintiffs respond that defendants’ 


“interpretation” has rendered all of subsection (B) inoperative and 
meaningless. In so doing, defendants have defeated the plain intent 
of Congress that the importing nations invoke both a comparable 
regulatory program, per subsection (A), and attain a comparable 
incidental take rate, per subsection (B). To apply the law otherwise 
flies in the face the /sic] most basic tenets of statutory construc- 
tion. 


The tenets to which they refer are that a statute should be interpreted so 
as not to render one part either inoperative or superfluous, citing 
United States v. Nordic Village, Inc., 503 U.S. 30 (1992); Mountain 
States Tel. & Tel. Co. v. Pueblo of Santa Ana, 472 U.S. 237 (1985); Ishida 
v. United States, 59 F.3d 1224 (Fed.Cir. 1995); Union Pacific Corp. v. 
United States, 5 F.3d 523 (Fed.Cir. 1993). 

If this is the result of defendants’ approach, the plaintiffs have not 
provided evidence to support it, notwithstanding the presence of Earth 
Island Institute’s Sea Turtle Restoration Project in the area of current 
enforcement. On the contrary, what they have produced, for example, is 
the NMFS document quoted above to the effect that foreign nations 
requiring TEDs can expect to reduce turtle catch and mortalities by 97 
percent®’ and the affidavit of GFA’s president that, based upon his expe- 
rience, he believes the use of TEDs is a reasonable and sensible means of 
protecting endangered sea turtles without unduly burdening the 
shrimping industry.** Indeed, while the domestic data presented with 
respect to TED efficacy are impressive, not all U.S. trawlers are sub- 
jected to actual scrutiny, only those found within the shipping channel of 
Cape Canaveral on the Atlantic coast of Florida or along the Gulf-of- 
Mexico coast of that state near Panama City. Compare 52 Fed.Reg. at 
24,262 with Turtle Excluder Devices; Adoption of Alternative Scientific 
Testing Protocol for Evaluation, 55 Fed.Reg. 41,092 (Oct. 9, 1990). 


3558 Fed.Reg. at 9,017. The exemptions referred to are: 


(3) * * * [T]he affected countries may allow exemptions to the required use of TEDs in the following cases: 

(a) Any vessel whose nets are retrieved exclusively by manual rather than mechanical means. This exemption is 
not available to any vessel on which any mechanical device is used to haul aboard any part of the net. 

(b) Any vessels which use exclusively the following specific gear; Barred-beam trawls or roller trawls, pusher- 
head trawls, wing nets, bait shrimpers and skimmer trawls. The definition of each of the above gear types is the 
same as that specified in U.S. domestic regulations. 

(c) Until December 1, 1994, any vessel operating in inshore waters (bays and estuaries) and pulling a single net 
with a headrope length of less than 35 feet (10.7m) and a footrope length of less than 44 feet (13.4) may, as an alter- 
native to using a TED, limit tow times to no more than 75 minutes. After December 1, 1994, affected nations must 
require the use of TEDs on all such vessels. 


36 Plaintiffs’ Reply and Opposition Memorandum, p. 21 (emphasis in original; footnotes omitted). 
37 Supra note 18. 
38 Supra note 3. 
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In short, the court concludes that section 609(b)(2) is subject to vary- 
ing interpretations regarding comparability but also that the record 
developed does not support the complaint that defendants’ approach 
thereto is arbitrary, capricious, an abuse of discretion, or otherwise not 
in accordance with law within the meaning of 5 U.S.C. §706(2). 


E 
An ancillary argument, pressed by the intervenor, is that 


there are very serious questions relating to the consistency of [sec- 
tion 609] with U.S. GATT obli gations. Indeed, in two instances 
GATT dispute panels have found analogous embargo provisions of 
the Marine Mammal Protection Act of 1972, 16 U.S.C. § 1361, et seq. 
** * to be violative of GATT principles. A GATT challenge to 
operation of [section 609] would likely produce the same conclu- 
sions. 


Memorandum of Defendant-Intervenor, p. 44. Counsel candidly con- 
tinue, however: 


Obviously, this Court, in construing [section 609] cannot elimi- 
nate all infirmities under GATT. No matter what, as the Federal 
Defendants concede, [section 609] applies to the wider Caribbean/ 
western Atlantic region, and such application could surely be sub- 
ject to GATT challenge. Nonetheless, NFI suggests that a corollary 
of The Charming Betsy principle must be that, even if all conflict 
with international obligations cannot be eliminated, still it is 
appropriate to seek to minimize or reduce conflict to the maximum 
extent possible. In this case, that means construing [s]ection 609 so 
that it affects the fewest nations and products possible, consistent 
with its basic statutory purposes. 


Id. at 45 (emphasis in original), referring to Murray v. Schooner Charm- 
ing Betsy, 6 U.S. (2 Cranch) 64, 118 (1804). 

Suffice it to state that this court concurs®’, but also notes in passing 
that the record of enforcement of section 609 to date does not reveal 
troubling tensions with the foreign sovereigns already deemed covered, 
including those not certified positively and thus subject to embargoes. 


IV 

To summarize the foregoing findings of fact and conclusions of law, 
the plaintiffs with the exception of GFA are entitled to grant of that part 
of their motion for summary judgment which seeks a judicial declara- 
tion that the defendants are not properly enforcing the above-quoted 
section 609(b) by restricting its mandate to the Gulf of Mexico—Carib- 
bean Sea—western Atlantic Ocean. It hereby is so declared. 

Ergo, the defendants are hereby directed to prohibit not later than 
May 1, 1996 the importation of shrimp or products of shrimp wherever 
harvested in the wild with commercial fishing technology which may 
affect adversely those species of sea turtles the conservation of which is 


39 See generally Footwear Distributors and Retailers of America v. United States, 18 CIT , 852 FSupp. 1078 
(1994). 
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the subject of regulations promulgated by the Secretary of Commerce on 
June 29, 1987, 52 Fed.Reg. 24,244, except as provided in Pub. L. No. 
101-162 §609(b)(2), 16 U.S.C. § 1537 note, and to report the results 
thereof to the court on or before May 31, 1996, at which time entry of 
final judgment will be taken under advisement.*° 





(Slip Op. 95-209) 
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{Motion to dismiss is denied. Plaintiff's motion for judgment upon the agency record is 
granted. ] 


(Dated December 29, 1995) 


Neville, Peterson & Williams Margaret R. Polito, John M. Peterson, David C. Williams 
and James A. Marino) for plaintiff. 
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OPINION 


RESTANI, Judge: This matter is before the court on a motion for judg- 
ment upon the agency record pursuant to USCIT Rule 56.1(a) by plain- 
tiff Holford USA Ltd. Inc. (“Holford”) and on a cross-motion to dismiss 
for lack of jurisdiction pursuant to USCIT Rule 12(b)(1). Plaintiff con- 
tests a determination denying reconsideration of a ruling by the United 
States Customs Service (“Customs”) that denied application of the 
“grandfather” clause of section 334(c) of the Uruguay Round Agree- 
ments Act to a pre-existing, long-term contract between Holford and 
Yiu Fat Company Ltd. (“Yiu Fat”). Plaintiff bases jurisdiction upon 28 
U.S.C. § 1581(h) (1988) or, alternatively, 28 U.S.C. § 1581(i) (1988 & 
Supp. V 1993). 


BACKGROUND 


On December 8, 1994, the President signed into law the Uruguay 
Round Agreements Act, Pub. L. No. 103-465, 108 Stat. 4809 (1994) 
(“URAA”). Section 334(a) of the URAA directs the Secretary of the Trea- 
sury to “prescribe rules implementing the principles contained in [sec- 
tion 334(b)] for determining the origin of textiles and apparel products.” 


40 In view of the nature of this interim relief, that part of the government’s motion for summary judgment which 
seeks dismissal of Ronald Brown and Rolland A. Schmitten as parties defendant must be, and it hereby is, denied at this 
time since the court is not persuaded that they are or would be unnecessary to satisfaction of this writ. 
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19 U.S.C. § 3592(a) (1994). The principles set out in section 334(b) pro- 
vide, in relevant part: 


(1) In General.—Except as otherwise provided for by statute, a tex- 
tile or apparel product, for purposes of the customs laws and the 
administration of quantitative restrictions, originates in a country, 
* * * and is the growth, product, or manufacture of that country 
ee 7 

(A) the product is wholly obtained or produced in that country 


* * *. for] 
* * * * * * * 


(D) the product is any other textile or apparel product that is 
wholly assembled in that country * * * from its component pieces. 


19 U.S.C. § 3592(b) (1994). The effective date for Treasury’s regulations 
is set forth in section 334(c), which provides: 


(c) Effective date-——This section shall apply to goods entered, or 
withdrawn from warehouse, for consumption on or after July 1, 
1996, except that this section shall not apply to goods if— 

(1) the contract for the sale of such goods to the United States is 
entered into before July 20, 1994; 

(2) all of the material terms of sale in such contract, including the 
price and quantity of the goods, are fixed and determinable before 
July 20, 1994; 

(3) a copy of the contract is filed with the Commissioner of Cus- 
toms within 60 days after December 8, 1994, together with a certifi- 


cation that the contract meets the requirements of paragraphs (1) 
and (2); and 

(4) the goods are entered, or withdrawn from warehouse, for con- 
sumption on or before January 1, 1998. 
The origin of goods to which this section does not apply shall be 


determined in accordance with the applicable rules in effect on July 
20, 1994. 


19 U.S.C. § 3592(c) (1994) (emphasis added). 

Holford, an importer and wholesaler of women’s and men’s garments, 
filed a copy of the Holford-Yiu Fat contract with Customs on February 6, 
1995. An accompanying letter certified that the document was a true 
and accurate copy of the contract. Customs, however, determined that 
Holford’s certification was deficient. Accordingly, on April 21, 1995, 
Customs granted Holford 30 days in which to submit a certification that 
complied with section 334(c)(3) of the URAA. Customs also requested 
that Holford articulate the basis for the company’s certification that the 
material terms of the contract were fixed and determinable. 

On May 9, 1995, Holford submitted a revised certification and an 
explanation as to why, in its opinion, the contract terms were fixed and 
determinable. Holford generally noted in its submission that Customs 
had not defined the statutory terms “fixed and determinable.” The com- 
pany expressed a reluctance to certify that the contractual terms were 
fixed and determinable without first understanding how Customs inter- 
preted these words. 
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On May 18, 1995, Customs wrote Holford assuring it that a good-faith 
certification would not give rise to any penalty. Customs, however, did 
not provide a definition of the statutory terms “fixed and determin- 
able.” Holford filed a certification in accordance with Customs’ instruc- 
tions that same day. 

On June 7, 1995, Customs issued a letter to Holford stating that the 
Holford-Yiu Fat contract did not satisfy the requirements of section 
334(c) of the URAA because the terms of the contract were not fixed and 
determinable. Holford requested reconsideration of Customs’ decision 
on July 26, 1995. In a letter dated October 4, 1995, Customs reaffirmed 
its original determination that the exception provided for in section 
334(c) is not applicable to goods imported under the Holford-Yiu Fat 
contract. Suit in this court subsequently followed. 


STANDARD OF REVIEW 


Section 2640(e), Title 28, United States Code, provides that, “[iln any 
civil action not specified in this section, the [court] shall review the mat- 
ter as provided in [5 U.S.C. § 706].” 28 U.S.C. § 2640(e) (1988 & Supp. V 
1993) (28 U.S.C. § 1581(h) is not specified therein). Section 706(2)(A), 
Title 5, United States Code, provides, in relevant part, that “the review- 
ing court shall * * * hold unlawful and set aside agency action, findings, 
and conclusions found to be * * * arbitrary, capricious, an abuse of 
discretion, or otherwise not in accordance with law.” 5 U.S.C. 
§ 706(2)(A) (1994). 


DISCUSSION 
I. Motion to Dismiss for Lack of Jurisdiction: 


Plaintiff bases jurisdiction for this action under 28 U.S.C. § 1581(h) 
or, alternatively, on 28 U.S.C. § 1581(i). Section 1581(h), Title 28, United 
States Code, provides that, 


The [court] shall have exclusive jurisdiction of any civil action com- 
menced to review, prior to the importation of the goods involved, a 
ruling issued by the Secretary of the Treasury, or a refusal to issue 
or change such a ruling, relating to classification, valuation, rate of 
duty, marking, restricted merchandise, entry requirements, draw- 
backs, * * * or similar matters, but only if the party commencing 
the civil action demonstrates to the court that he would be irrepar- 
ably harmed unless given an opportunity to obtain judicial review 
prior to such importation. 


28 U.S.C. § 1581(h) (1988). 

In order for the court to exercise jurisdiction under section 1581(h), 
four requirements must be fulfilled: 1) judicial review must be sought 
prior to importation of goods; 2) review must be sought of a ruling or a 
refusal to change such ruling; 3) the ruling must relate to certain sub- 
ject matter; and 4) it must be shown that irreparable harm will occur 
unless judicial review is obtained prior to importation. National Juice 
Prods. Ass’n v. United States, 10 CIT 48, 51, 628 F Supp. 978, 982 (1986). 
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Plaintiff has the burden of demonstrating that jurisdiction exists by 
clear and convincing evidence.! See id. 

Applying the foregoing, it is clear that the first three requirements 
have been met. Specifically, although the contract at issue is dated 
March 29, 1993, the contract has a seven-year duration and importation 
is on-going. Furthermore, only importation after the July 1, 1996 effec- 
tive date is at issue. Thus, the review sought is prior to importation. 

Defendant contends that Customs’ letters to plaintiff are not “rul- 
ings” within the meaning of section 1581(h). The court does not agree. 
The legislative history of section 1581(h) defines “ruling” as “a deter- 
mination by the Secretary of the Treasury as to the manner in which it 
will treat the contemplated transaction.” H.R. Rep. No. 1235, 96th 
Cong., 2d Sess. 46 (1980), reprinted in 1980 U.S.C.C.A.N. 3729, 3758. 
This court has interpreted the legislative history “as speaking to specific 
contemplated import transactions which contain identifiable merchan- 
dise and which will feel the impact of the ruling with virtual certainty.” 
Pagoda Trading Co. v. United States, 6 CIT 296, 298, 577 F Supp. 22, 24 
(1983). Customs’ determination that the “grandfather” clause of sec- 
tion 334(c) will not apply to plaintiff's contract is clear, as is the result of 
that determination—namely, that Holford’s goods purchased pursuant 
to the contract will be affected by the change in country of origin rules as 
of July 1, 1996. Accordingly, the court finds that Customs’ determina- 
tion qualifies as the type of “ruling” contemplated by section 1581(h). 

Defendant also argues that Customs’ determination did not involve 
the required subject matter of section 1581(h), as the decision addressed 
only whether section 334(c) of the URAA applied to plaintiff's contract. 
The court notes, however, that although Customs’ determination does 
not directly decide classification, duties, or marking requirements, the 
determination does affect how plaintiff's goods will be classified, what 
duties will be assessed, and how the goods will be marked. Consequently, 
the ruling relates to the appropriate subject matter and the first three 
requirements of section 1581(h) are met. 

In regards to the fourth requirement, defendant claims that plaintiff 
has failed to show that it will suffer irreparable harm as the result of 
Customs’ determination. The essence of “irreparable injury” is that “it 
is harm that ‘cannot receive reasonable redress in a court of law.’” 
National Juice Prods, 10 CIT at 53, 628 F Supp. at 984 (quoting 
Manufacture de Machines du Haut-Rhin v. von Raab, 6 CIT 60, 64, 569 
F. Supp. 877, 881 (1983)). In making this determination, the court has 
held that “what is critical is not the magnitude of the injury, but rather 
its immediacy and the inadequacy of future corrective relief.” Jd. at 53, 
628 F Supp. at 984. 

In support of its claim of irreparable harm, plaintiff has offered the 
affidavit of John Wu, a director of Holford. Pl.’s Mem. P & A. in Opp’n to 


1Section 2639(b), Title 28, United States Code, provides that, “[iJn any civil action described in [28 U.S.C. 
§ 1581(h)], the person commencing the action shall have the burden of making the demonstration required by such 
section by clear and convincing evidence.” 28 U.S.C. § 2639(b) (1988). 
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Def.’s Mot. Dismiss, App. (Aff. of John Wu) [hereinafter “Wu Aff.”]. In 
his affidavit, Mr. Wu states that, “there is a strong likelihood—indeed a 
certainty—that Holford will suffer irreparable harm.” Wu Aff. 1 3, at 1. 
If the “grandfather” clause of section 334(c) of the URAA does not apply 
to the Holford-Yiu Fat contract, Mr. Wu claims that Customs will desig- 
nate Holford’s goods as products of the People’s Republic of China (the 
country of assembly) rather than as products of Australia (the country 
of cutting) as they are currently. Jd. 1 15, at 6-7. 

Mr. Wu contends that this change in the country of origin designation 
for Holford’s goods will be “extremely disruptive to Yiu Fat and Hol- 
ford.” Id. 116, at 7. In China, according to Mr. Wu, allocation of quota is 
made by selling the quota to individual exporters such as Yiu Fat. Id. 
The price of the quota depends upon a number of variables and “[a]ls a 
rule of thumb, an exporter must pay about 30-50% of the FOB cost of the 
goods to purchase the quota license.” Jd. This added cost, Mr. Wu 
claims, will increase Yiu Fat’s production price by more than $15 million 
through January 1, 1998. Id. 1 26, at 11. Such a cost cannot be passed on 
to Holford under the contract as the agreement only allows price adjust- 
ments resulting from changes in the cost of fabric actually used to pro- 
duce the garments, or changes in cost due to additional processing, 
unusual fabrication, or expedited delivery. See id.; Admin. R., Ex. A, cl. 
5(c), at 4. Moreover, Mr. Wu states that much of the 1996 Chinese quota 
has already been sold and Yiu Fat has determined that it will not be able 
to secure enough quota to fulfill Holford’s orders.? Wu Aff. {1 24, at 10. 
Thus, it appears likely that the contract will either be incapable of per- 
formance, Yiu Fat will exercise its contract termination rights, or Hol- 
ford will be forced to absorb some or all of Yiu Fat’s quota costs. In any 
case, the alternatives are severe business disruption or expenditures for 
quota that cannot be recovered, even if Holford is correct in that it 
should not have had to secure quota. 

In support of Mr. Wu’s affidavit, plaintiff offers several supplemental 
documents. In particular, plaintiff submits two letters dated December 
8, 1995, indicating the current price of Chinese quota for jeans; polo 
shirts; crew neck t-shirts; and denim & chambray shirts. Suppl. Aff. of 
John Wu (“Suppl. Aff.”), Ex. 6, at 1, 2. The stated prices for the quotas 
per piece are as follows: jeans—$1.50; polo shirts—$2.20; crew neck 
t-shirts—$1.30; and denim & chambray shirts—$2.20. Id. The letters 
were written by Yiu Fat to Holford and by Shanghai Knitting Under- 
wear Group (an independent quota broker according to Mr. Wu) to Yiu 
Fat. Id.; see Suppl. Aff. 110, at 5. Plaintiff also provides documents show- 
ing present orders for clothing which Yiu Fat will manufacture and Hol- 
ford will deliver in 1995 and early 1996. Suppl. Aff. 1 13-14, at 7, & Ex. 7. 

Defendant counters that the harm Holford alleges is “entirely specu- 
lative” and contains no evidence of actual, imminent injury. Defendant 
does concede that Chinese quota is sold and does not contest the prices 


2 Defendant offered no counter affidavits nor did it request a factual hearing on these issues. 
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for the quota listed in the letters supplied by plaintiff. Nevertheless, 
defendant contends that Yiu Fat, not Holford, must purchase the neces- 
sary Chinese quota and as Yiu Fat may not pass that cost onto Holford, 
Holford will not suffer financial harm as a result of Customs’ ruling. 
Additionally, defendant claims that there is no evidence beyond bare 
allegations that Chinese quota is unavailable or that plaintiff has 
attempted to obtain such quota for 1996 but could not do so. See 718 
Fifth Ave. Corp. v. United States, 7 CIT 195, 198 (1984) (“[Dlocumenta- 
tion is essential to establishing irreparable harm.”); Tropicana Prods., 
Inc. v. United States, 3 CIT 171, 176 (bare allegations, not supported by 
facts and figures, are insufficient), amended in part, 3 CIT 240 (1982). 
Furthermore, defendant maintains that any harm plaintiff will suffer as 
the result of agreements entered into after June 7, 1995 (the date plain- 
tiff received notice of Customs’ initial determination) is the result of 
plaintiffs own poor business judgment and not the type of harm deemed 
“irreparable” under section 1581(h). 

Likening the present case to Thyssen Steel Co. v. United States, 13 
CIT 323, 712 F Supp. 202 (1989), defendant claims that the type of 
injury alleged by plaintiff, even if it were adequately supported, is not 
the type of harm recognized as “irreparable.” In Thyssen, the court con- 
sidered whether the plaintiff was likely to suffer irreparable harm as a 
result of a Customs ruling reclassifying plaintiff's merchandise under a 
tariff classification that would subject the goods to voluntary restraint 
arrangements. Id. at 324, 712 F Supp. at 203. The court determined 
that plaintiff's claims of lost profits, lost good will, and a tarnished good 
name were insufficient to show irreparable harm. Id. at 327, 712 
F. Supp. at 205. The court noted, however, that evidence of substantial 
harm to business good will, business reputation and a significant loss of 
new business has been held to constitute irreparable harm, but distin- 
guished the cited cases on the basis that in each of those actions, the 
plaintiff had adequately documented the allegations of irreparable 
harm. Id. at 327-28, 712 F. Supp. at 206. The court in Thyssen appears 
to have found particularly relevant the fact that the plaintiff was well 
aware in advance of Customs’ intention to alter the subject merchan- 
dise’s classification and yet, took no steps in anticipation of the proposed 
change. Id. at 327, 712 F Supp. at 205-06. 

Amore recent decision, however, indicates that plaintiff's allegations 
are of the type of injury considered irreparable by the court. In CPC 
Int’l, Inc. v. United States, 896 F. Supp. 1240 (Ct. Int’! Trade 1995), the 
court found irreparable harm was demonstrated by affidavits submitted 
from a company director which alleged significant costs, expenditures 
and losses that would be incurred in complying with the marking ruling 
at issue. Id. at 1243-48. The court stated that, 


[w]here an importer demonstrates that compliance with a ruling of 
Customs regarding country of origin marking would cause the 
importer to incur costs, expenditures, business disruption or other 
financial losses, for which the importer has no legal redress to 
recover in court, even if the importer ultimately prevails on the 
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merits in contesting the ruling, the importer suffers irreparable 
harm within the purview of § 1581(h). 
Id, at 1243. 

In the instant case, plaintiff has similarly offered the affidavit of a 
company director in support of its claim of irreparable harm. In his orig- 
inal and supplemental affidavits, Mr. Wu states that if Customs’ deter- 
mination is upheld Holford will suffer irreparable harm in that, Yiu Fat 
and/or Holford will incur additional production costs of potentially more 
than $15 millionthroughJanuary 1, 1998 in purchasing Chinese quota, 
which effectively will alter their business relationship; Yiu Fat and/or 
Holford may be unable to obtain Chinese quota necessary to fulfill Hol- 
ford’s orders; Holford will be unable to accept future orders; Holford 
will lose customers and profit; and Holford may be exposed to claims 
from its customers for failure to timely deliver. 

The court notes that affidavit evidence attesting to increased busi- 
ness costs, loss of profits, and loss of business reputation has been found 
by this court to adequately document irreparable harm. See CPC Int’l, 
896 F. Supp. at 1248; National Juice Prods., 10 CIT at 53-57, 628 F. 
Supp. at 984-87. Given (1) Mr. Wu’s original and supplemental affida- 
vits, (2) the supplemental letters indicating Chinese quota prices Yiu 
Fat and/or Holford necessarily will pay to enter its goods into the United 
States under the new country of origin laws, (3) the terms of the con- 
tract, including the rights of the parties to terminate the contract on 
notice of particular duration, and (4) the fact of limited and costly Chi- 
nese quota, the court finds that plaintiff has provided adequate docu- 
mentation to show that Holford will suffer irreparable harm if it does 
not receive pre-importation review of Customs’ rulings. 

The court also notes that defendant’s contention that plaintiff would 
suffer harm only as a result of it’s own poor business judgment is mis- 
guided. A plaintiff is not required to change its business dramatically to 
avoid financial harm before seeking pre-importation review. The pur- 
pose of pre-importation review is to avoid severe business disruption 
that would be unnecessary if plaintiff is correct. If plaintiff is incorrect, 
any disruption is simply that which is a natural consequence of a change 
in the law. Indeed, if a party were required to alter its business arrange- 
ments dramatically prior to review, the party most likely would be 
unable to prove the actual harm required for post-importation review 
under 28 U.S.C. § 1581(a) (1988), or would otherwise render the dispute 
moot. Accordingly, as plaintiff has demonstrated all required elements 
of 28 U.S.C. § 1581(h), the court asserts jurisdiction over this matter 
pursuant to section 1581(h). 


II. Plaintiff's Motion for Judgment Upon the Agency Record: 

At issue is Customs’ statutory interpretation of the terms “fixed” and 
“determinable” contained in section 334(c)(2) of the URAA. It is well 
settled that, when a court reviews an agency’s construction of the stat- 
ute which it administers, the primary question is “whether Congress 
has directly spoken to the precise question at issue.” Chevron U.S.A. Inc. 
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v. Natural Resources Defense Council, Inc., 467 U.S. 837, 842 (1984). “If 
a court, employing traditional tools of statutory construction, ascer- 
tains that Congress had an intention on the precise question at issue, 
that intention is the law and must be given effect.” Jd. at 843 n.9. Here, 
the court finds Customs’ construction of the terms “fixed” and “deter- 
minable” as applied to these facts to be contrary to clear congressional 
intent. 

Customs informed plaintiff in a letter that the Holford-Yiu Fat con- 
tract did not qualify for exemption from the effective date of the new ori- 
gin rules. Customs stated: 


The contract you submitted fails to satisfy [19 U.S.C. § 3592(c)(2)]. 
Although page 3 of the contract sets forth prices for each category of 
wearing apparel covered by the agreement, clause 5(c) states that 
prices may be adjusted upwards or downwards to reflect variances 
in actual fabric utilization. We agree that an adjustment to a fixed 
base price does not necessarily prevent the price from being fixed 
and determinable. However, this is only true if the method for 
determining the amount of the adjustment is fixed. Clause 5(c) 
states that ‘prices may be adjusted upwards or downwards to reflect 
the change in fabric costs.’ However, it does not state that adjust- 
ments will be on a pro rata basis or by some other formula. 


Admin. R., Ex. H at 1. 
In its request for reconsideration of Customs’ ruling, Holford 


explained that to the extent that garments are produced in accordance 
with accepted industry standards, the prices are fixed. Furthermore, 
Holford detailed what “accepted industry standards” are in the wearing 
apparel industry with regards to size distributions within an order and 
how the industry treats deviations from such standards. In support ofits 
explanation, Holford submitted letters from independent companies 
that do not purchase apparel from Holford. Admin. R., Exs. J, K, L. 

Customs, however, was unpersuaded and affirmed its original ruling. 
Admin. R., Ex. N. This determination was made after Customs reviewed 
the contract, the certification, Holford’s request for reconsideration, 
and the results of a meeting between Holford and several Customs rep- 
resentatives. Customs failed, however, to cite any authority for its’ 
interpretation of “fixed and determinable” in either its original ruling 
or the reconsideration. 

Statutes are to be construed to carry out the intent of the legislature. 
See Nippon Kogaku (USA), Inc. v. United States, 673 F.2d 380, 382 
(C.C.PA. 1982). The primary source for determining legislative intent is 
the statutory language itself, “which is presumed to be used in its nor- 
mal sense, in the absence of proof of a special meaning in the trade.” 
United States v. Esso Standard Oil Co., 42 C.C.PA. 144, 151 (1955). In 
determining the common meaning of a term, courts may and do consult 
dictionaries, scientific authorities, and other reliable sources of 


information including testimony of record. Nippon Kogaku, 673 F.2d at 
382. 
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Defendant offers common dictionary definitions of the terms “fixed” 
and “determinable” as follows: Fixed; not subject to change or fluctua- 
tion. Determinable; capable of being determined, definitely ascertained, 
or decided upon. Def.’s Mot. to Dismiss at 30 (citing Webster’s Ninth New 
Collegiate Dictionary 468, 346 (9th ed. 1991)). Defendant contends that 
the price and quantity terms of plaintiff's contract are neither “fixed” 
nor “determinable” under section 334(c)(2) of the URAA given the com- 
mon meaning of the statutory terms. Both parties, however, appear to 
accept that objectively determinable price and quantity terms are “fixed 
and determinable.” Defendant’s argument is that the method of estab- 
lishing the material terms of the contract are not objective. 

In regards to price, defendant points out that although clause 5(a) of 
the Holford-Yiu Fat contract contains specific base prices for various 
types of garments, the contract also provides that (1) there will be a 10% 
price reduction if Holford buys more than 1 million pieces of any of the 
garments in a calendar year, (2) the base prices may increase or decrease 
in proportion to the amount of fabric actually used, and (3) the parties 
may also adjust prices to reflect additional dying or printing costs or for 
unusual styles fabrication, assortments or expedited delivery schedules. 
Admin. R., Ex. A, cl. 5, at 3-4. Defendant asserts that there are many 
ways in which the “price” per garment may change during the contract 
period, and that each change in price is based on the same subjective 
variable, namely, the amount and assortment of goods Holford decides 
to purchase in any given order and, thus, cannot be “determinable.” 

In regards to quantity, defendant likens plaintiff's contract to one in 
Toho Titanium Co. v. United States, 14 CIT 500, 500, 743 F. Supp. 888, 
889 (1990), in which minimum amounts of titanium sponge to be pur- 
chased annually were set in the contract. The court in Toho found that 
because the buyer could elect to purchase more than the contractual 
minimum, “Commerce could, within its discretion, find that the quan- 
tity term was indefinite and set the date of sale when the customer 
issued its delivery instructions to Toho.” 14 CIT at 503, 743 F Supp. at 
891.8 Defendant points out that while the Holford contract contains 
minimum quantities Holford is required to purchase from Yiu Fat each 
month, no maximum quantity is set other than Yiu Fat’s capacity limita- 
tions, as set forth in the contract (250,000 jeans per month; 500,000 
units per month of all other apparel combined). See Admin. R., Ex. A, cl. 
6, at 4-5. 

In turn, plaintiff cites definitions from Black’s Law Dictionary. Plain- 
tiff states that “fixed” and “determinable” are defined therein as fol- 
lows: “Fixed: Prices are ‘fixed’ when they are mutually agreed upon. 
United States v. Masonite Corp., 316 U.S. 265. Determinable: Liable to 
come to an end upon the happening of a certain contingency. Susceptible 
of being determined, found out, definitely decide [sic] upon, or settled.” 
Pl.’s Mem. P & A. in Supp. Mot. Summ. J. at 21 (citing Black’s Law Dic- 


3 The court notes that Toho is inapposite. Toho was an antidumping case in which maximum quantities were rele- 
vant to determining the correct date of sale. See 14 CIT at 503, 743 F Supp. at 891. 
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tionary 637, 450 (6th ed. 1991)). Plaintiff concedes that the definitions 
are substantially similar, but points out that the terms are used in 
regard to contract terms and must be construed in that context and in 
the light of applicable contract law. 

Plaintiff states that under New York state contract law and the Uni- 
form Commercial Code, price and quantity terms are “fixed” and 
“determinable” if the contract is “binding” on the parties. The court, 
however, does not agree that resort must be made to any particular state 
law to determine the proper statutory meaning of “fixed” and “deter- 
minable.” Given the common and legal definitions cited by both parties, 
the court finds that the price and quantity terms of the Holford-Yiu Fat 
contract are “fixed” and “determinable” when viewed in the light of 
trade usage and the legislative history of section 334(c) of the URAA. 

As noted above, plaintiff submitted letters from independent compa- 
nies in the garment industry to demonstrate what are “accepted indus- 
try standards” as to price and quantity terms of long-term apparel 
contracts. Plaintiff maintains, and the letters support, that in the gar- 
ment industry, long-term sales contracts are entered into with the goal 
of attaining a fair amount of flexibility and certainty for both buyer and 
seller. Plaintiff explains that within the garment industry, a specific 
ratio of sizes is assumed when a dozen garments are ordered. If an inven- 
tory order specifies sizes which deviate from the industry standard 
ratio, the seller will adjust price on the basis of fabric costs. Thus, factors 
such as, fabric utilization, size assortment and delivery schedules may 
affect price, as industry standards require the buyer to pay additional 
costs incurred by the seller in manufacturing the specific goods ordered. 
Consequently, plaintiff claims that clause 5(c) of its contract operates as 
a sliding scale, e.g. price adjustment based on the amount of fabric actu- 
ally used to produce a given inventory order. 

The court also notes that the legislative history of section 334(c) of the 
URAA states: 


The ‘grandfather’ exception under [19 U.S.C. § 3592(c)] and the 
18 month delay on implementation of the new regulations are 
intended to ensure that the new rules do not upset legitimate com- 
mercial expectations under preexisting contracts and have as little 
disruptive impact on the trade as possible. 


H.R. Rep. No. 826, 103d Cong., 2d Sess. 146 (1994). The legislative his- 
tory cited above indicates that Customs should apply the statutory 
requirements of section 334(c) broadly so that merchants with “legiti- 
mate commercial expectations under preexisting contracts” will be able 
to take advantage of the statute’s modestly delayed effective date. The 
18—month delay appears intended to afford the parties a reasonable 
amount of time to reorder their businesses, as the adjustments required 
will be dramatic in some cases. . 

There is no doubt that Holford and Yiu Fat have legitimate commer- 
cial expectations under their pre-existing contract. Defendant correctly 
states that under the contract, either party may terminate the contract 
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by notifying the other that it wishes to do so within 180 days, however, 
this fact does not diminish the legitimate commercial expectations of 
the parties to the contract. The court also notes that the 180 day provi- 
sion was not a basis for Customs’ ruling.* Moreover, Holford claims that 
if it and/or Yiu Fat cannot obtain the necessary Chinese quota to import 
its goods as contemplated by the contract or the contract is cancelled, 
Holford may be subject to claims from customers for untimely delivery 
as a result of Customs’ ruling. Thus, legitimate commercial expecta- 
tions are contained within, and surround, the pre-existing Holford-Yiu 
Fat contract. 

Although the price and quantity of garments Holford orders from Yiu 
Fat each month may vary, such changes do not prevent the price and 
quantity terms of the contract from being “fixed” and “determinable.” 
The court notes that the price per garment may vary with each order, 
but only by objective standards, namely the additional cost of the actual 
fabric required for the particular garments ordered, or costs related to 
additional processing, unusual fabrication, or expedited delivery. As 
such, price terms of the Holford-Yiu Fat contract are “fixed” and “deter- 
minable.” Similarly, the contract sets a minimum quantity of garments 
Holford must purchase from Yiu Fat each month. While it is true that 
Holford may purchase additional garments, a maximum limit is set by 
Yiu Fat’s capacity limitations, which are set forth in the contract and 
which are not greatly different from the minimum required. Thus, the 
quantity terms of Holford’s contract are also “fixed and determinable.” 

Given the common definitions of the terms “fixed” and “determin- 
able,” accepted garment industry standards, and the legislative history 
of section 334(c), the court finds that Customs erred in denying applica- 
tion of the “grandfather” clause of section 334(c) to plaintiff's contract 
with Yiu Fat. Applying Customs’ interpretation of the statute would no 
doubt disqualify most, if not all, long-term, pre-existing apparel sales 
contracts from application of the “grandfather” clause of section 334(c). 
The court finds this result to be contrary to legislative intent and Cus- 
toms’ construction of the particular contract at issue to be unreasonable 
and contrary to law. Accordingly, plaintiff's motion for judgment upon 
the agency record is granted. 


4 Defendant also noted at oral argument that this provision would be an improper basis for finding price or quantity 
terms not fixed and determinable. 
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MEMORANDUM OPINION AND ORDER 


DiCar.o, Chief Judge: Plaintiffs, domestic manufacturers of ferrosili- 
con, move for judgment upon the agency record pursuant to USCIT R. 
56.2, contesting certain parts of the final redetermination on remand of 
the United States Department of Commerce. See Final Results of 
Remand Determination Pursuant to Court Remand, Aimcor v. United 


States No. 93-06-00322 (Mar. 30, 1995) [hereinafter Remand Deter- 
mination]. This court has jurisdiction pursuant to 19 US.C. 
§ 1516a(a)(2) (1994) and 28 U.S.C. § 1581(c) (1988). 


BACKGROUND 


Plaintiffs filed a countervailing duty petition alleging, inter alia, that 
Defendant-Intervenor, CVG-VENEZOLANA de FERROSILICIO, C.A., 
(FESILVEN), received countervailable subsidies for ferrosilicon pro- 
duction and export into the United States. Specifically, Plaintiffs allege 
that the purchase of FESILVEN’s newly issued class E stock by Venezu- 
elan government-owned entities (GOV) amounted to the “provision of 
capital * * * on terms inconsistent with commercial considerations” 
pursuant to 19 U.S.C. § 1677(5)(A)(ii)(D (1988). In its Final Affirmative 
Countervailing Duty Determination: Ferrosilicon From Venezuela; and 
Countervailing Duty Order for Certain Ferrosilicon From Venezuela, 58 
Fed. Reg. 27,539, as amended, 58 Fed. Reg. 36,394 (Dep’t Comm. 1993), 
Commerce determined that GOV’s purchase of class E shares was con- 
sistent with commercial considerations, and thus was not countervail- 
able. 58 Fed. Reg. at 27,542. Commerce based its finding on the grounds 
that (1) FESILVEN was equityworthy at the time the class E shares 
were purchased and (2) the class E shares were not worthless, because 
holders of class E shares possessed voting rights and were eligible for 
dividends. Jd. The court found that the scope of the investigation was 
insufficient to enable Commerce to carry out its statutory mandate pur- 
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suant to 19 U.S.C. § 1677(5)(A)(ii)(I). See Aimcor v. United States, 18 
CIT ___,__, 871 F Supp. 447, 454 (1994). The court was concerned 
that heavy restrictions on class E shareholders—limitations on the 
resale of class E shares to par value and the existing shareholders’ right 
of purchase prior to sale of the class E shares—so severely restricted the 
expected return on class E shares that the purchase of those shares 
would be inconsistent with commercial considerations. Jd. Commerce’s 
initial finding regarding class E rights were based upon an insufficient 
record and therefore were subject to reexamination upon remand. See 
Remand Determination at 13. Accordingly, the court held that further 
consideration was required to determine whether the expected return 
on class E shares was adequate to avoid the imposition of a countervail- 
ing duty. Id. The issues presented in this action upon remand are 
(1) whether Commerce improperly declined to examine FESILVEN’s 
financial condition in reviewing the restrictions imposed on class E 
shares and (2) whether the purchase of FESILVEN’s class E shares in 
1991 was consistent with commercial considerations, given various 
restrictions on those shares. 


DISCUSSION 


After obtaining additional information from FESILVEN, Commerce 
determined that GOV’s purchase of class E shares was consistent with 
commercial considerations. Commerce based its present determination 
on findings that (1) holders of class E stock faced no legal restrictions 
that limited the resale value of their class E shares to par value, (2) the 
evidence indicated that existing shareholders’ right of first refusal on 
class E shares would not affect the expected return on class E shares, 
(3) FESILVEN’s accumulated unpaid preferred dividends stood at less 
than $750,000 at the end of 1991, and (4) a private investor purchased 
class E shares on the same terms as government-owned entities. 
Remand Determination at 3-4. 

Plaintiffs contest Commerce’s remand determination, claiming, in 
essence, that (1) class E shareholders are not entitled to dividends or liq- 
uidation rights, (2) class E shares cannot be sold for more than par 
value, and (3) FESILVEN was experiencing financial difficulties in 1990 
and 1991, allegedly reflected in deteriorating profitability, accumulat- 
ing dividend burdens, and the low transaction price of certain preferred 
shares, shortly before class E common shares were issued. (See Pls.’ 
Comments on Remand Det. at 3-4) [hereinafter Pls.’ Remand Br.] 

Once Commerce makes its final determination, the court’s role is to 
uphold that determination unless it is “unsupported by substantial evi- 
dence on the record, or otherwise not in accordance with law.” 19 U.S.C. 
§ 1516a(b)(1)(B)(i) (1994). Substantial evidence is “such relevant evi- 
dence as a reasonable mind might accept as adequate to support a con- 
clusion.” Universal Camera Corp. v. NLRB, 340 U.S. 474, 477 (1951) 
(quoting Consolidated Edison Co. v. NLRB, 305 U.S. 197, 229 (1938)). 
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1. FESILVEN’S Financial Condition: 


Plaintiffs claim that Commerce’s remand analysis is fundamentally 
flawed and contrary to this court’s remand order. Specifically, Plaintiffs 
assert Commerce failed to examine (1) the current and projected finan- 
cial performance of FESILVEN, and (2) the interplay between FESIL- 
VEN’s financial health and the rights of, and restrictions on, class E 
shares. (See Pls.’ Reply to Responses of Def. and Def.-Int. to Pls.’ Com- 
ments on the Remand Det. at 2-3, 5) [hereinafter Pls.’ Reply Br.] Plain- 
tiffs claim that consideration of FESILVEN’s financial condition was 
mandated by this court because restrictions on class E shareholders sig- 
nificantly diminished whatever value the shares otherwise possessed, 
see id. at 5, requiring that FESILVEN demonstrate “stronger financial 
indicators than would have been necessary in the absence of such 
restrictions for the investment in the Class E shares to be consistent 
with commercial considerations,” id. at 4. 

The court disagrees with Plaintiffs’ contention that Commerce failed 
to examine FESILVEN’s financial condition. In its original investiga- 
tion, Commerce determined FESILVEN was equityworthy when it 
issued class E shares. Aimcor, 18 CIT at __, 871 F. Supp. at 454; 
Remand Determination at 1. FESILVEN’s shares are not traded on a 
public stock exchange. Remand Determination at 9. When there is no 
market-determined price for corporate shares, Commerce considers a 
company to be equityworthy if “from the perspective of a reasonable pri- 
vate investor examining the firm at the time the government equity 
infusion was made, the firm showed an ability to generate a reasonable 
rate of return within a reasonable period of time.” Countervailing 
Duties, 54 Fed. Reg 23,366, 23,381 (Dep’t Comm. 1989). Stated differ- 
ently, Commerce determines whether a company is equityworthy by 
assessing whether the government equity infusion in question is a rea- 
sonable investment from the perspective of a reasonable private inves- 
tor. See Companhia Siderurgica Paulista, S.A. v. United States, 12 CIT 
1098, 1101, 700 F Supp. 38, 42 (1988). Plaintiffs acknowledge this defi- 
nition of equityworthiness. See Br. in Supp. of Pls.’ Mot. for J. on the 
Agency R. at 33, 35 & n.84 (citing Companhia and generally to the subsi- 
dies appendix of Cold-Rolled Carbon Steel Flat-Rolled Products from 
Argentina, 49 Fed. Reg. 18,006, 18,016, 18,020 (Dep’t Comm. 1984), 
which specifically notes Commerce “must determine the commercial 
soundness of government equity purchases by assessing the prospects of 
the company at the time those purchases were made. To be ’equity- 
worthy,’ a company must show ability to generate a reasonable rate of 
return within a reasonable period of time”) [hereinafter Pls.’ Initial 
Br.]. Plaintiffs concede Commerce’s finding that FESILVEN was equity- 
worthy was not previously at issue before the court, and is not properly 
before the court now. See Pls.’ Initial Br. at 36; Pls.’ Reply Br. at 5, n.9.) 

In Aimcor, the court explained, 


In analyzing the likelihood of a return based upon dividends, Com- 
merce merely concluded that entitlement to the dividends exist([s]. 
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This, standing alone, does not permit Commerce to determine 
whether ’the expected return [from the investment] is below that 
which would be required by a private investor.’ The court finds it 
difficult to imagine how the purchase of stock burdened by * * * 
onerous resale conditions could be anything other than inconsis- 
tent with commercial considerations. 


Aimcor,18CITat__, 871 F Supp. at 454 (citation omitted). The court 
determined mere eligibility for financial returns did not necessarily dic- 
tate that the expected return would be consistent with commercial con- 
siderations, especially ifrestrictions prevented the shares from enjoying 
any investment gains. Indeed, the court agreed with Plaintiffs’ claim on 
their first appeal that “the issue [was] not whether [FESILVEN] was 
equityworthy * * *. Rather, the question presented was whether * * * 
the Class E stock was worthless nevertheless because of the restrictions 
on it. [Commerce] never undertook this inquiry.” (Pls. Initial Br. at 
34-35) (emphasis added). The court held Commerce needed to analyze 
the effect of class E resale restrictions on reasonable shareholders’ 
expectations of receiving their prospective share of available returns, 
given Aimcor’s unchallenged financial ability to generate a reasonable 
rate of return within a reasonable period of time. 

Commerce analyzed the restrictions on class E shares against the 
backdrop of FESILVEN’s equityworthiness, just as the court had 
intended. Commerce did not need to reevaluate FESILVEN’s financial 
condition as part of its remand determination. Plaintiffs presently 
attempt to mischaracterize Commerce’s equityworthy determination 
as meaning “under a specified set of circumstances, an investor may 
invest in [FESILVEN’s] equity.” (Pls.’ Remand Br. at 6 n.8.) Plaintiffs 
use this narrow definition, for which they cite no authority, to claim an 
investigation into FESILVEN’s financial condition is appropriate, 
because FESILVEN in 1991 allegedly did not meet the ’specified set of 
circumstances’ that would warrant equity investment. Plaintiffs’ argu- 
ment merely attempts to relitigate the issue of FESILVEN’s equity- 
worthiness. Therefore, the court needs not address plaintiffs’ claims 
which concern FESILVEN’s financial situation, including allegations 
contending a low transaction price of certain preferred shares in a pre- 
vious stock sale, an accumulating dividend burden, and deteriorating 
profitability. 


2. Class E Share Dividend and Liquidation Rights: 


Plaintiffs next allege that class E shares have no right to either divi- 
dend or liquidation distributions. (See Pls.’ Remand Br. at 13.) For 
instance, Plaintiffs assert Clause 7 of FESILVEN’s Articles of Incorpo- 
ration “provide[s] for distribution of all liquid profit and distribution of 
all capital at liquidation among Classes A-D only. By their exclusion 
from any enumerated rights to participation, it is clear that Class E 
shares accrue no such rights.” Jd. at 14. 

Defendant concedes that Clause 7 of FESILVEN’s Articles of Incorpo- 
ration does not mention class E shares. (See Def.’s Mem. in Opp. to Pls.’ 





U.S. COURT OF INTERNATIONAL TRADE 79 


Mot. for J. on the Agency R. at 12 n.7; see also FESILVEN’s Articles of 
Incorporation, FESILVEN Verification Ex. F-3, Conf. Doc. 16, at cl. 7.) 
However, Commerce argues this omission is consistent with its finding 
that class E shares are entitled to both dividend and liquidation rights, 
because Clause 7 merely enumerates exceptions to the general rights to 
dividend and liquidation distributions enjoyed by all FESILVEN shares. 
See Remand Determination at 18. 

Article 292 of the Venezuelan Commercial Code provides that all 
shares have equal rights unless the Articles of Incorporation provide 
otherwise. See id. Clause 5 of FESILVEN’s Articles of Incorporation 
states “[a]ll shares * * * will confer upon their legitimate owners equal 
rights and obligations in everything, unless expressly indicated in this 
document,” and Clause 6 provides that “[d]Jividends on each share will 
be distributed among the shareholders in proportion to paid-in capital.” 
(See FESILVEN’s Remand Questionnaire Resp. of 2/10/95, Remand 
Pub. Doc. 6, at 2.) Commerce contends that such dividends on class E 
shares are payable after all preferred dividends have been paid as speci- 
fied in Clause 7. See Remand Determination at 8n.2. Commerce further 
emphasizes that Clause 7 only addresses exceptions to the general 
rights of all FESILVEN shareholders provided in Clause 5. Id. at 14-15, 
18. Accordingly, since none of the enumerated exceptions apply to class 
E shares, class E shares are not mentioned in Clause 7. See id. at 18. 
Indeed, Defendant asserted during oral argument that for class E share- 
holders to be deprived of dividends or liquidation entitlements, Clause 7 
would have to expressly state that class E shares would not receive such 
rights. See Oral Argument Tr. of 9/22/95, at 24.) 

The court is unconvinced. During its initial investigation, Commerce 
was presented with apparently inconsistent evidence regarding class 
E’s rights. (See Commerce’s Verification Mem. of 11/6/92, Pub. Doc. 63, 
at 6) (noting that FESILVEN official explained class E shares received 
dividends, although Articles of Incorporation indicated class E did not). 
During the course of its remand investigation, Commerce furthermore 
noted that basic corporate documents did not clarify what rights, if any, 
class E shareholders enjoyed. See FESILVEN’s Supplemental Question- 
naire Resp. of 2/28/95, Remand Pub. Doc. 14, at 1.) (requesting addi- 
tional explanation regarding class E shares, because no documentation 
FESILVEN submitted with respect to terms and conditions of FESIL- 
VEN’s stock had described or discussed terms and conditions of class E 
shares). Such lack of clarity surrounding class E’s rights would give rea- 
sonable investors, considering purchasing class E stock, strong doubts 
as to the soundness of such an investment. 

The court, rather, finds that class E shares are not entitled to dividend 
or liquidation distributions. The very terms of FESILVEN’s Articles of 
Incorporation distribute remaining profit to classes A-D only. It is true 
the Articles of Incorporation do not explicitly state that class E shares 
will not receive, or are not entitled to, dividends or liquidation distribu- 
tions. However, by dividing up all remaining profits, after preferred divi- 





80 CUSTOMS BULLETIN AND DECISIONS, VOL. 30, NO. 4/5, JANUARY 31, 1996 


dends have been paid, among the other classes of stock other than class 
E, FESILVEN has effectively excluded class E shares from receiving div- 
idends. The additional information collected by Commerce does nothing 
to defeat the mandates of the Articles of Incorporation. 

During oral argument, Defendant asserted this was not the case. 
Defendant insisted that class E’s rights to dividend and liquidation dis- 
tributions were encompassed by the reference to class C shares through- 
out Clause 7. Specifically, Defendant claimed the provisions regarding 
class C’s receipt of dividends—after preferred dividends were paid— 
didn’t refer to class C exclusively, but rather represented the dividend 
payment to be shared by all common FESILVEN shares, including class 
E shares. (See Oral Argument Tr., at 24.) 

Such a reading of the Articles of Incorporation would allow one to con- 
clude that class E shares were entitled to dividend and liquidation dis- 
tributions. However, no evidence on the administrative record supports 
this interpretation. Commerce merely stated Clause 7 “enumerates no 
exceptional restrictions on class E shares.” Remand Determination at 
15. Commerce only analogized that because class C common shares have 
received dividends in the past, class EK shares, also being common shares, 
could expect to receive dividends after distributions were made to the 
preferred shares. See id. at 8 & n.2. Commerce did demonstrate how evi- 
dence on the administrative record revealed that dividends earmarked 
for class E shares were encompassed in the distribution highlighted for 
class C shares. The court rejects the argument of Defendant and Defen- 
dant-Intervenor, because “[p]ost-hoc rationalizations of agency actions 
first advocated by counsel in court may not serve as the basis for sustain- 
ing the agency’s determination.” U.H.F-C. Co. v. United States, 9 Fed. 
Cir. (T) 1, 18, 916 F2d 689, 700 (1990) (citing Burlington Truck Lines, 
Inc. v. United States, 371 U.S. 156, 168 (1962)). Therefore, the court 
finds class E shareholders are effectively precluded from receiving divi- 
dend or liquidation distributions. 


3. Class E Share Resale Restrictions and Capital Appreciation: 


Plaintiffs also allege that no reasonable investor would have pur- 
chased class E shares in 1991, because the restrictions on resale of class 
E shares to par value virtually eliminate the potential for capital gains 
and render those shares worthless or of de minimis value. (See Pls.’ 
Remand Br. at 10.) Plaintiffs also claim the class E shares are further 
restricted by existing shareholders’ right of first refusal. See id. Com- 
merce contends there are no legal restrictions limiting the resale value 
of class E stock to par value, and that no evidence indicates existing 
shareholders’ right of first refusal affects the expected return on a class 
E shareholder’s investment. See Remand Determination at 3. 

Commerce explains FESILVEN’s class E shareholders can expect 
capital gains because FESILVEN’s book value is subject to increase due 
to (1) retained corporate profits and (2) appreciation in corporate fixed 
assets brought on by inflation-driven revaluation. According to Com- 
merce, these gains are subsequently distributed to FESILVEN’s share- 
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holders in the form of newly issued shares distributed on a pro rata 
basis. See Remand Determination at 5, 30. The newly distributed 
shares, like all FESILVEN shares, have a nominal, par value of 1000 
Bolivars. (FESILVEN’s Remand Questionnaire Resp. of 2/10/95, 
Remand Pub. Doc. 6, at 6.) Commerce finds the practical—i.e., the 
financially driven, rather than legally mandated—result of this share 
distribution policy is that a single FESILVEN share is limited to its nom- 
inal, par value, as such pro rata share distributions of book value gains 
are made. See Remand Determination at 16. The thrust of Commerce’s 
argument is investors still enjoy capital gains, because an investor’s ini- 
tial number of shares can, through the capitalization of profits and dis- 
tribution of gains from inflation-driven asset revaluations, multiply 
into a larger number of shares which together can be sold for more than 
the purchase price of the original investment. 

Commerce determined that class E shares are entitled to such share 
distributions, because FESILVEN’s Articles of Incorporation “state 
that each class of share is subject to identical terms and conditions, sub- 
ject to specific enumerated exceptions.” Remand Determination at 6. 
Evidence on the record reveals FESILVEN allocated retained profit 
through a distribution of additional shares to all classes of shareholders 
in fiscal years 1987, 1988, and 1989, years prior to the issuance of class E 
shares. (See Remand Determination at 5; FESILVEN’s Remand Ques- 
tionnaire Resp. of 2/10/95, Conf. Doc. 2, at Ex. 4, 5, 7, 10.) Evidence on 
the record further shows FESILVEN revalued its fixed assets in 1991 to 
account for inflation, and subsequently issued class E shares on a pro 
rata basis to reflect that increase in book value. (See FESILVEN’s 
Remand Questionnaire Resp. Of 2/10/95, Remand Pub. Doc. 6, at 5-6.) 
Moreover, the court finds no evidence in the record that indicates the 
right of first refusal enjoyed by existing shareholders would impede the 
class E shareholders from any potential return from FESILVEN’s share 
distribution policies. 

However, Plaintiffs claim that no evidence demonstrates that class E 
shares will actually receive such share distributions. (See Pls.’ Remand 
Br. at 19.) Plaintiffs also assert that even if class E shares were entitled 
to additional share distributions, Commerce did not examine whether 
such benefits would be sufficient to equal the expected return of a rea- 
sonable private investor. See id. FESILVEN acknowledges that “[t]here 
is no specific discussion in the Articles of Incorporation regarding the 
allocation of * * * undistributed profits through the issuance of addi- 
tional shares.” (FESILVEN’s Supplemental Questionnaire Response of 
2/28/95, Remand Pub. Doc. 14, at 2.) FESILVEN claims that the capital- 
ization of profits through the distribution of new shares is comparable 
to providing dividends. FESILVEN further claims, in essence, that since 
the Articles of Incorporation provide that “[dJividends on each share 
will be distributed among the shareholders in proportion to paid-in capi- 
tal,” all shareholders, including class E shareholders, enjoy equal rights 
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to receive additional shares. Jd. at 2-3. Commerce also adopted this rea- 
soning. See Remand Determination at 18-19. 

As the discussion, supra, regarding Clause 7 shows, there is no evi- 
dence that class E shares will receive dividends. The argument that class 
E shares are entitled to additional share distributions because they are 
comparable to dividends, and the Articles of Incorporation provide that 
all shares are entitled to dividends, is therefore unconvincing. While the 
record does reveal that prior classes received additional share distribu- 
tions, those prior classes also explicitly had rights to dividends. Under 
the terms of the Articles of Incorporation, class E shares are precluded 
from receiving dividends. The court therefore finds Commerce’s deter- 
mination that class E shareholders would not be deprived of capital 
gains due to any resale restrictions or conditions to be unsupported by 
substantial evidence on the administrative record. 


CONCLUSION 


The court finds Commerce’s determination that (1) class E sharehold- 
ers would not be deprived of capital gains due to any resale restrictions 
or conditions and (2) class E shares are entitled to receive dividend and 
liquidation distributions to be unsupported by substantial evidence on 
the record. Therefore, the court holds that Commerce’s determination 
that the purchase of class E shares in 1991 was consistent with commer- 
cial considerations to be unsupported by substantial evidence on the 
administrative record. The court remands this action to Commerce to 


determine the appropriate countervailing duty for GOV’s equity infu- 
sion into FESILVEN in 1991. 
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